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the Code of Federal Regulations, which is
published under 50 titles pursuant to 44
U.S.C. 1510.
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by the Superintendent of Documents.
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week.

OFFICE OF PERSONNEL
MANAGEMENT

5 CFR Parts 531, 550, and 575
RIN 3206-AE23

Speciat Pay Adjustments for Law
Enforcement Officers in Selected
Cities

AGENCY: Office of Personnel
Management.

ACTION: Final rule.

SUMMARY: The Office of Personnel
Management (OPM) is issuing final
regulations on the special pay
adjustments for law enforcement
officers authorized by section 404 of the
Federal Employees Pay Comparability
Act of 1990 (FEPCAY). The final
regulations establish rules for applying
these special pay adjustments to law
enforcement officers under the General
Schedule, the Senior Executive Service,
or the Senior Level pay system in the
following designated Consclidated or
Metropolitan Statistical Areas {CMSA's
or MSA's): Boston-Lawrence-Salem,
MA-NH; Chicago-Gary-Lake County,
IL~IN-WI; Los Angeles-Anaheim-
Riverside, CA; New York-Northern New
Jersey-Long Island, NY-NJ-CT;
Philadelphia-Wilmington-Trenton, PA-
NJ-DE-MD; San Francisco-Oakland-San
Jose, CA; San Diego. CA: and
Washington, DC-MD-VA.

EFFECTIVE DATES: These regulations are
effective on the first day of the first pay
period beginning on or after January 1,
1992, except 5 CFR 550.101(b)(9), which
is effective on January 1, 1992,

FOR FURTHER INFORMATION CONTACT:
Belva MacDonald, (202) 606-2858 or
(FTS}) 266-2858.

SUPPLEMENTARY INFORMATION: On
October 22, 1991, OPM published
proposed regulations to implement
sectiop 404 of the Federal Employees

Pay Comparability Act of 1990 (Pub. L.
101-509, Nnvember 5, 1990), which
established special pay adjustments of
4, 8, or 16 percent of basic pay for a law
enforcement officer whose official duty
station is in one of eight designated
areas (56 FR 54349). These adjustments
will become effective on the first day of
the first pay period beginning on or after
January 1, 1992,

The 30-day comment period ended on
November 21, 1991. Comments were
received from three individuals, two
Federal agencies, and one labor
organization. These comments, as well
as certain changes and clarifications of
the proposed regulations, are
summarized below.

Definition of Law Enforcement Officer

An agency commented that several
employees have successfully appealed
their retirement coverage and have
retroactively received service credit as
law enforcement officers for retirement
purposes. The agency observed that in
the future such a retroactive decision
granting an employee in one of the
designated areas law enforcement
officer retirement coverage would mean
that the employee's basic pay, premium
pay. and employment benefits, such as
retirement contributions and life
insurance premiums, must be
recalculated to reflect the special pay
adjustment for law enforcement officers.
OPM agrees. If employees retroactively
are granted retirement system coverage,
there is no basis for depriving such
employees of their pay entitlements
under the back pay law.

The definition of “law enforcement
officer” used in these regulations is
taken directly from title IV of FEPCA.
OPM has no authority to modify this
definition. However, it should be noted
that the title IV provisions for law
enforcement officers are intended as
interim entitlements pending
development of a separate pay and
classification system for law
enforcement officers. As required by
FEPCA, OPM is conducting a study to
develop a plan for such a system and is
considering the use of definitional
criteria other than those used in the
retirement laws, In the meantime,
agencies are bound by findings under
the retirement laws.

Computation of Qvertime Pay

A labor organization noted that the
proposed regulations would revise 5
CFR 550.113(a) to incorporate special
pay adjustments for law enforcement
officers under section 404 into the
computation of the GS~10, step 1,
limitation an the hourly rate of overtime
pay for an employee whose rate of basic
pay does not exceed the minimum rate
of pay for GS-10, but would not make a
similar revision in 5 CFR 550.113(b)
(concerning an employee whose rate of
basic pay exceeds the minimum rate of
pay for G5-10). On May 3, 1991, OPM
amended § 550.113(b) to incorporate the
rates of basic pay determined under
§ 550.113(a). {See 56 FR 20342.) Since the
proposed regulations incorporated
references to the special pay
adjustments for law enforcement
officers in § 550.113{a), modification of
§ 550.113(b) is unnecessary.

Limitations on Pay

An individual noted that the proposed
regulations do not reflect statutory
limitations on the total amount of basic
pay plus special pay adjustments for
law enforcement officers that may be
paid. This individual pointed out that 5
U.S.C. 5304(g) limits the total of  *
comparability payments under section
5304 of title 5, United States Code, plus
basic pay, to a maximum of the rate for
level IV (or, for certain employees, such
as those in the Senior Executive Service,
level HI} of the Executive Schedule.
Since the statute requirezs OPM, to the
extent praciicable. 10 adrunister special
pay adjustments for law enforcement
officers in the same manner as
comparability payments. OPM is
incorporating these limitations in the
final regulations.

Definitions of “Rate of Basic Pay”

An individual noted that the proposed
regulations excluded the special rates of
pay under section 403 of FEPCA from
the definitions of “rates of basic pay"
for purposes of computing recruitment
and relocation bonuses, retention
allowances, and supervisory
differentials. Since special rates of pay,
whether established under 5 U.S.C. 5305
or section 403 of FEPCA, are the
employee's rates of basic pay, they must
be used to compute recruitment and
relocation bonuses, retention
allowances, and supervisory
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differentials. References to special rates
of pay for law enforcement officers
established under section 403 of FEPCA
as “"additional pay” have been deleted
from the appropriate sections of the
final regulations.

FBI Demonstration Project

An individual questioned the
reduction in the retention payment
payable to an employee of the New
York Field Division of the Federal
Bureau of Investigation (FBI) under
section 601(a)(2) of Public Law 100-453,
as amended, by the full 16 percent
special pay adjustment for law
enforcement officers in the New York
Consolidated Metropolitan Statistical
Area (CMSA). The individual observed
that under the interim regulations on
interim geographic adjustments, the
retention payment has already been
reduced by the 8 percent interim
geographic adjustment paid to all
General Schedule employees, including
employees of the New York Field
Division of the FBI. (See 56 FR 773,
January 8, 1991). OPM has clarified the
regulations to avoid an implication that
the retention payment will be reduced
both by the 8 percent interim geographic
adjustment and the 16 percent special
pay adjustment for law enforcement
officers.

Miscellaneous

An agency requested clarification of a
statement in the Supplementary
Information accompanying the proposed
rule concerning rates of basic pay to be
used for certain pay administration
purposes. The agency observed that a
special salary rate established under 5
U.S.C. 5305 may be used as an
employee’s highest previous rate under 5
CFR part 531 only in limited
circumstances—i.e., in a reassignment
within the agency where an appropriate
official determines that the need for the
employee’s services will be greater in
the position to which reassigned. The
agency is correct. In circumstances other
than the limited one described above,
the highest previous rate is based on the
law enforcement officer's scheduled rate
of basic pay for the grade or pay level
and step (or relative position in the rate
range) and does not include any
applicable special salary rate under
section 403 of FEPCA.

Proposed changes in the interim
regulations on the aggregate limitation
on pay (5 CFR part 530, subpart B) are
being made effective as part of a
separate Federal Register notice. Also,
the final regulations clarify the
definition of “scheduled annual rate of
pay” in 5 CFR 531.101 and 531.301.

Finally, OPM is publishing regulations
to implement section 411 of FEPCA.
Section 411 amends section 5541(2)(iv)
of title 5, United States Code, to permit
payment, effective January 1, 1992, of
premium pay for night work under
section 5545(a) and for Sunday and
holiday work under section 5546 to
members of the United States Park
Police and members of the United States
Secret Service Uniformed Division.
Therefore, OPM is making a technical
and conforming change in the
regulations that previously prevented
members of the United States Park
Police and members of the United States
Secret Service Uniformed Division from
receiving these types of premium pay
under title 5, United States Code.

E.O. 12291, Federal Regulations

I have determined that this is not a
major rule as defined under section 1(b}
of E.O. 12291, Federal Regulation.

Regulatory Flexibility Act

I certify that this regulation will not
have a significant economic impact on a
substantial number of small entities,
since it applies only to Federal
employees and agencies.

List of Subjects
5 CFR Parts 531 and 575

Government employees, Wages,
Administrative practice and procedure.

5 CFR Part 550

Government employees, Wages Civil
defense, Administrative practice and
procedures.

U.S. Office of Personnel Management.
Constance Berry Newman,
Director.

Accordingly, OPM is amending parts
531, 550, and 575 of Title 5 of the Code of
Federal Regulations as follows:

PART 531—PAY UNDER THE
GENERAL SCHEDULE

1. The authority citation for part 531 is
revised to read as follows:

Authority: 5 U.S.C. 5115, §307, 5338, and
Chapter 54; E.O. 12748; subpart A issued
under section 302 of the Federal Employees
Pay Comparability Act of 1990 (Pub. L. 101-
509), 104 Stat. 1462, and E.O. 12736; subpart B
also issued under 5 U.S.C. 5303(g), 5333, 5402,
and 7701(b)(2): subpart C also issued under
section 404 of Public Law 101-509, 104 Stat.
1466, and E.O. 12748; subpart D also issued
under 5 U.S.C. 7701(b)(2); subpart E also
issued under 5 U.S.C. 5336.

2. In § 531.101, paragraph (a) of the
definition of “scheduled annual rate of
pay” is revised to read as follows:

§531.101 Definitions.

* * * * *

Scheduled annual rate of pay
means—

(a) The General Schedule rate of basic
pay (or a nationwide or worldwide
special salary rate under part 530 of this
chapter or a special rate for law
enforcement officers under section 403
of the Federal Employees Pay
Comparability Act of 1990 (Pub. L. 101-
509), if applicable} for the employee’s
grade and step (or relative position in
the rate range), exclusive of additional
pay of any kind, such as premium pay.

* * * * *

3. In § 531.205, the section heading,
paragraph (a) introductory text, and
paragraph (b) are revised to read as
follows:

§531.205 Pay schedule conversion rules
at the time of an annual pay adjustment
under 5 U.S.C. 5303.

(a) On the effective date of a pay
adjustment under 5 U.S.C. 5303, the rate
of basic pay of an employee subject to
the General Schedule shall be initially
adjusted, except as provided in
paragraph (b) of this section, as follows:

* * * * *

(b) Rates of basic pay authorized
under section 5305 of title 5, United
States Code, paid to an employee
subject to the General Schedule shall be
adjusted by reason of a pay adjustment
under 5 U.S.C. 5303 in accordance with
§ 530.307 of this part.

4. Subpart C is added to read as
follows:

Subpart C—Special Pay Adjustments for
Law Enforcement Officers

Sec.

531.301 Definitions.

531.302 Determining special law
enforcement adjusted rates of pay.

531.303 Computation of hourly, daily,
weekly, and biweekly adjusted rates of

pay.

531.304y Administration of special law
enforcement adjusted rates of pay.

531.305 Reports.

531.306 Effect of special pay adjustments for
law enforcement officers on retention
payments under FBI demonstration
project.

Subpart C—Speclal Pay Adjustments
for Law Enforcement Officers

§ 531.301 Definitions.

In this subpart:

Law enforcement officer means a law
enforcement officer within the meaning
of section 8331(20) or section 8401(17) of
title 5, United States Code, with respect
to whom the provisions of chapter 51 of
such title apply, including members of
the Senior Executive Service.
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Official duty station means the duty
station for a law enforcement officer’s
position of record as indicated on his or
her most recent notification of personnel
action.

Scheduled annual rate of pay
means—

(a) The rate of basic pay for a law
enforcement officer’s grade or pay level
and step (or relative position in the rate
range), including special rates for law
enforcement officers under section 403
of the Federal Employees Pay
Comparability Act of 1990 (Pub. L. 101~
509}, but not including special salary
rates established under 5 U.S.C. 5305, or
additional pay of any kind, such as
premium pay;

{b}) For a law enforcement officer
covered by the Performance
Management and Recognition System
who is receiving a special salary rate
under 5 U.S.C. 5305 or similar provision
of law (other than section 403 of the
Federal Employees Pay Comparability
Act of 1990 (Pub. L. 101-509)), the rate of
pay resulting from the following
computation—

{1) Using the special salary rate
schedule established under 5 U.S.C.
5305, subtract the dollar amount for step
1 of the law enforcement officer’s grade
from the dollar amount for the law
eng)rcement officer’s special salary rate;
an

(2) Add the result of paragraph (b)(1)
to the dollar amount for step 1 of the
employee's grade on the General
Schedule; or

(c]) The retained rate of pay under Part
536 of this chapter or 5§ CFR 359.705,
where applicable, exclusive of
additional pay of any kind.

Special law enforcement adjusted rate
of pay means an employee’s scheduled
annual rate of pay multiplied by the
factor listed in § 531.302(a) of this part
for the special pay adjustment area in
which the employee’s official duty
station is located, subject to the
limitation described in § 531.302 (b) or
(c) of this part, if applicable.

Special pay adjustment area means
any of the following Consolidated
Metropolitan Statistical Areas (CMSA's)
or Metropolitan Statistical Areas
{MS5A’s), as defined by the Office of
Management and Budget (OMB):

(a) Boston-Lawrence-Salem, MA-NH;

(b) Chicago-Gary-Lake County, IL-IN-

WL
(c) Los Angeles-Anaheim-Riverside,
A;

{d) New York-Northern New Jersey-
Long Island, NY-N]-CT;

(e) Philadelphia-Wilmington-Trenton,
PA-NJ-DE-MD;
c {f) San Francisco-Oakland-San Jose,

A;

(g) San Diego, CA;
{(h) Washington, DC-MD-VA.

§531.302 Determining special law
enforcement adjusted rates of pay.

(a) To determine the special law
enforcement adjusted rate of pay, the
scheduled annual rate of pay. for a law
enforcement officer whose official duty
station is in one of the special pay
adjustment areas listed below shall be
multiplied by the factor shown for that
area:

Special pay adjustment area Factor
Boston-Lawrence-Salem, MA-NH. 1.16
Chicago-Gary-Lake County, IL-MN- 1.04
Los Angeles-Anaheim-Riverside, CA 1.16
New York-Northern New Jersey-Long

Istand, NY-NJ-CT 1.16
Philadelphia-Wilmington-Trenton, PA-NJ-

DE-MD 1.04
San Francisco-Oakland-San Jose, CA........... 1.18
San Diego, CA 1.08
Washington, DC-MD-VA......cccomcrreceeninn]  1.04

(b) Except as provided in paragraph
{c) of this section, the special law
enforcement adjusted rate of pay may
not exceed the rate of basic pay payable
for level IV of the Executive Schedule.

(c) The special law enforcement
adjusted rate of pay for an employee in
a position described in 5 U.S.C.
5304(h)(1)(A}-(E), including members of
the Senior Executive Service, may not .
exceed the rate of basic pay payable for
level Il of the Executive Schedule.

§531.303 Computation of hourly, daily,
weekly, and biweekly adjusted rates of pay.
When it is necessary to convert the
special law enforcement adjusted rate of

pay to an hourly, daily, weekly, or
biweekly rate, the following methods
apply:

(a) To derive an hourly rate, divide
the adjusted annual rate of pay by 2,087
and round to the nearest cent, counting
one-half cent and over as a whole cent;

(b) To derive a daily rate, multiply the
hourly rate by the number of daily hours
of service required by the employee's
basic daily tour of duty;

{c) To derive a weekly or biweekly
rate, multiply the hourly rate by 40 or 80,
as the case may be.

§ 531.304 Administration of special law
enforcement adjusted rates of pay.

{a) A law enforcement officer shall
receive the greater of—

(1) The special law enforcement
adjusted rate of pay;

(2) The “‘adjusted annual rate of pay”
under subpart A of this part (Interim
Geographic Adjustments) for the
employee's grade or pay level and step
(or relative position in the rate range), if
applicable; or

(3) Any applicable special salary rate
established under 5 U.S.C. 5305 for the
employee's grade and step (or relative
position in the rate range).

(b} A special law enforcement
adjusted rate of pay is considered basic
pay for purposes of computing—

(1) Retirement deductions and
benefits under parts 831, 841, 842, 843,
and 844 of this chapter;

(2) Life insurance premiums and
benefits under parts 870, 871, 872, and
873 of this chapter;

(3} Premium pay under subparts A and
I of part 550 of this chapter (including
the computation of limitations on
premium pay under 5 U.S.C. 5547,
overtime pay under 5 U.S.C. 5542(a}, and
compensatory time off under 5 U.S.C.
5543);

{4) Severance pay under subpart G of
part 550 of this chapter; and

(5) Advances in pay under subpart B
of part 550 of this chapter.

{c} When an employee's official duty
station is changed form a location not in
a special pay adjustment area to a
location in a special pay adjustment
area, payment of the special law
enforcement adjusted rate of pay begins
on the effective date of the change in
official duty station.

{d) A special law enforcement
adjusted rate of pay is paid only for
those hours for which a law
enforcement officer is in a pay status.

(e) A special law enforcement
adjusted rate of pay shall be adjusted as
of the effective date of any change in the
applicable scheduled annual rate of pay.

(f) Except as provided in paragraph (g}
of this section, entitlement to a special
law enforcement adjusted rate of pay
under this subpart terminates on the
date—

(1) An employee’s official duty station
is no longer located in a special pay
adjustment area;

(2) An employee moves to a position
not covered by this subpart;

(3) An employee separates from
Federal service;

{4) An employee's “adjusted annual
rate of pay” under Subpart A of this part
exceeds his or her special law
enforcement adjusted rate of pay: or

(5) An employee's special salary rate
under 5 U.S.C. 5305 exceeds his or her
special law enforcement adjusted rate of
pay.

(g) In the event of a change in the
geographic area covered by a CMSA or
MSA described in § 531.301 of this
chapter, the effective date of a change in
an employee's entitlement to a special
law enforcement adjusted rate of pay

_ under this subpart shall be the first day

of the first pay period beginning on or
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after the date on which a change in the
definition of the CMSA or MSA is made
effective.

(h) Payment of, or an increase in, a
special law enforcement adjusted rate of
pay is not an equivalent increase in pay
within the meaning of 5 U.S.C. 5335.

(i) A special law enforcement
adjusted rate of pay is included in an
employee’s “total remuneration,” as
defined in § 551.511(b) of this chapter,
and “straight time rate of pay,” as
defined in § 551.512(b) of this chapter,
for the purpose of computations under
the Fair Labor Standards Act of 1938, as
amended.

(i) Termination of a special law
enforcement adjusted rate of pay under
paragraph (f) of this section is not an
adverse action for the purpose of
subpart D of part 752 of this chapter.

§ 531.305 Reports.

The Office of Personnel Management
may require agencies to report pertinent
information concerning the
administration of payments under this
subpart.

§531.306 Effect of special pay
adjustments for law enforcement officers
on retention payments under FBl
demonstration project.

As required by section 406 of the
Federal Employees Pay Comparability
Act of 1990 (Pub. L. 101-508), a retention
payment payable to an employee of the
New York Field Division of the Federal
Bureau of Investigation under section
601(a)(2) of Public Law 100-453, as
amended, shall be reduced by the
amount of any special pay adjustment
for law enforcement officers payable to
that employee under this subpart. For
the purpose of applying this section, the
amount of the special pay adjustment
for law enforcement officers shall be
determined by subtracting the
employee’s scheduled annual rate of
pay, plus the amount of any interim
geographic adjustment under section 302
of the Federal Employees Pay
Comparability Act of 1990 (Pub. L. 101~
509), as determined under § 531.105 of
this part, from his or her special law
enforcement adjusted rate of pay.

PART 550—PAY ADMINISTRATION
(GENERAL)

Subpart A—Premium Pay

5. The authority citation for subpart A
of part 550 is revised to read as follows:

Authority: 5 U.S.C. 5548 and 6101(c}; sec.
302, 404, and 411 of the Federal Employees
Pay Comparability Act of 1990 (Pub. L. 101~
509), 104 Stat. 1462, 1468, and 1469,
respectively; E.O. 12748.

6. In § 550.101, paragraph (b)(9) is
revised to read as follows:

§ 550.101 Coverage and exemptions.
* * L 4 * *

(b) Employees to whom this subpart
does not apply.
* * * * *

(9) A member of the United States
Park Police or the United States Secret
Service Uniformed Division, except for
the purpose of night pay under
§§ 550.121 and 550.122, pay for holiday
work under §§ 550.131 and 550.132, and
pay for Sunday work under §§ 550.171
and 550.172 of this subpart;

* * * * *

7.1n § 550.103, paragraph (j) is revised

to read as follows:

§550.103 Definitions.
* - * . L ] *

(i) Rate of basic pay means the rate of
pay fixed by law or administrative
action for the position held by an
employee, including any applicable
interim geographic adjustment or special
pay adjustment for law enforcement
officers under section 302 or 404 of the
Federal Employees Pay Comparability
Act of 1990 (Pub. L. 101-509),
respectively, or locality-based
comparability payment under 5 U.S.C,
5304, before any deductions and
ltixclusive of additional pay of any other

ind.

* " * * *

8. In § 550.107, paragraph (a) is
revised to read as follows:

§ 550.107 Special maximum earnings
limitation for law enforcement officers.

* * * * *

(a) 150 percent of the minimum rate
for GS-15, including a locality-based
comparability payment under 5 U.S.C.
5304 or an interim geographic
adjustment or special law enforcement
adjustment under section 302 or 404 of
the Federal Employees Pay
Comparability Act of 1990 (Pub. L. 101~
509), respectively, and any special
salary rate established under 5 U.S.C.
5305, rounded to the nearest whole cent,
counting one-half cent and over as a

whole cent; or
* * * * *

9. In § 550.111, paragraph (d)(2) is
revised to read as follows:

§ 550.111 Authorization of overtime pay.
* * * * *

(d) LI

(2) Performed by an employee, when
the employee's basic pay exceeds the
minimum rate for GS-10 (including any
applicable interim geographic
adjustment, special rate of pay for law
enforcement officers, or special pay

adjustment for law enforcement officers
under section 302, 403, or 404 of the
Federal Employees Pay Comparability
Act of 1990 (Pub. L. 101-509),
respectively; a locality-based
comparability payment under 5 U.S.C.
5304; and any applicable special rate of
pay under 5 U.S.C. 5305 or similar
provision of law) or when the employee
is engaged in professional or technical,
engineering or scientific activities. For
purposes of this section and section
5542(a) of title 5, United States Code, an
employee is engaged in professional or
technical engineering or scientific
activities when he or she is assigned to
perform the duties of a professional or
support technician position in the
physical, mathematical, natural,
medical, or social sciences or
engineering or architecture.

L * - * *

10. In § 550.113, paragraph (a) is
revised to read as follows:

§550.113 Computation of overtime pay.

(a) For each employee whose rate of
basic pay does not exceed the minimum
rate for GS-10 (including any applicable
interim geographic adjustment, special
rate of pay for law enforcement officers,
or special pay adjustment for law
enforcement officers under section 302,
403, or 404 of the Federal Employees Pay
Comparability Act of 1990 (Pub. L. 101-
509), respectively; a locality-based
comparability payment under 5 U.S.C.
5304; and any applicable special rate of
pay under 5 U.S.C. 5305 or similar
provision of law), the overtime hourly
rate is 1% times his or her hourly rate of -
basic pay.

* w * * *

11, In § 550.114, paragraph (c) is
revised to read as follows:

§550.114 Compensatory time off.

* * * * L

(c) The head of an agency may
provide that an employee whose rate of
basic pay exceeds the maximum rate for
GS-10 (including any applicable interim
geographic adjustment, special rate of
pay for law enforcement officers, or
special pay adjustment for law
enforcement officers under section 302,
403, or 404 of the Federal Employees Pay
Comparability Act of 1990 (Pub. L. 101~ .
509), respectively; a locality-based
comparability payment under 5 U.S.C.
5304; and any applicable special rate of
pay under 5 U.S.C. 5305 or similar
provision of law) shall be compensated
for irregular or occasional overtime
work with an equivalent amount of
compensatory time off from the
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employee’s tour of duty instead of
payment under § 550.113 of this part.
* L * . *

12. § 550.151 is revised to read as
follows:

§ 550.151 Authorization of premium pay
on an annual basis.

An agency may pay premium pay on
an annual basisg, instead of other
premium pay prescribed in this subpart
{except premium pay for regular
overtime work, and work at night, on
Sundays, and on holidays), to an
employee in a position in which the
hours of duty cannot be controlled
administratively and which requires
substantial amounts of irregular or
occasional overtime work, with the
employee generally being responsible
for recognizing, without supervision,
circumstances which require the
employee to remain on duty. Premium
pay under this section is determined as
an appropriate percentage, not less than
10 percent nor more than 25 percent, of
the employee’s rate of basic pay
(including any applicable interim
geographic adjustment, special rate of
pay for law enforcement officers, or
special pay adjustment for law
enforcement officers under section 302,
403, or 404 of the Federal Employees Pay
Comparability Act of 1990 (Pub. L. 101-
509), respectively; a locality-based
comparability payment under 5 U.S.C.
5304; and any applicable special rate of
pay under 5 U.S.C. 5305 or similar
provision of law}.

13. In § 550.154, paragraph (a)
introductory text is revised to read as
follows:

§550.154 Rates of premium pay payable
under § 550.151.

(a) An agency may pay the premium
pay on an annual basis referred to in
§ 550.151 to an employee who meets the
requirements of that section, at one of
~ the following percentages of the
employee’s rate of basic pay (including
any applicable interim geographic
adjustment, special rate of pay for law
enforcement officers, or special pay
adjustment for law enforcement officers
under section 302, 403, or 404 of the
" Federal Employees Pay Comparability
Act of 1990 (Pub. L. 101-509),
respectively; a locality-based
comparability payment under 5 U.S.C.
5304; and any applicable special rate of
pay under 5 U.S.C. 5305 or similar
provision of law):

* * * * *

Subpart B—Advances in Pay

- 14. The authority citation for Subpart
B is revised to read as follows:

Authority: 5 U.S.C. 5524a; secs. 302 and 404
of the Federal Employees Pay Comparability
Act of 1990 (Pub. L. 101-509), 104 Stat. 1462
and 1466, respectively; E.O. 12748.

15. In § 550.202, the definition of “rate
of basic pay"” is revised to read as
follows:

§550.202 Definitions.

* » * * *

Rate of basic pay means the rate of
pay fixed by law or administrative
action for the position held by an
employee, including annual premium
pay for standby duty under 5 U.S.C.
5545(1); night differential for prevailing
rate employees under 5 U.S.C. 5343(f); a
special rate established under 5 U.S.C.
5305, § 532.231 of this subchapter, or
other legal authority; and locality-based
comparability payments under 5 U.S.C.
5304; or any applicable interim
geographic adjustment, special rate of
pay for law enforcement officers, or
special pay adjustment for law
enforcement officers under section 302,
403, or 404 of the Federal Employees Pay
Comparability Act of 1990 (Pub. L. 101-
509), respectively; but not including
additional pay of any other kind.

PART 575—RECRUITMENT AND
RELOCATION BONUSES; RETENTION
ALLOWANCES; SUPERVISORY
DIFFERENTIALS

16. The authority citation for part 575
is revised to read as follows:

Authority: 5 U.S.C. 1104{a)(2), 5753, 5754,
and 5755; sec. 404 of the Federal Employees
Pay Comparability Act of 1990 (Pub. L. 101-
509), 104 Stat. 1466; E.O. 12748.

17. In § 575.103, the definition of “rate
of basic pay"” is revised to read as
follows:

§ 575.103 Definitions.

L » » Ld »

Rate of basic pay means the rate of
pay fixed by law or administrative
action for the position to which the
employee is or will be newly appointed,
before deductions and exclusive of
additional pay of any kind, such as
locality-based comparability payments
under 5 U.S.C. 5304; or interim
geographic adjustments or special pay
adjustments for law enforcement
officers under section 302 or 404 of the
Federal Employees Pay Comparability
Act of 1990 (Pub. L. 101-509),
respectively.

* * * * -

18. In § 575.203, the definition of ‘'rate
of basic pay” is revised to read as
follows:

§575.203 Definitions.

* * * L] *

Rate of basic pay means the rate of
pay fixed by law or administrative
action for the position to which the
employee is being relocated, before
deductions and exclusive of additional
pay of any kind, such as locality-based
comparability payments under 5 U.S.C.
5304; or interim geographic adjustments
or special pay adjustments for law
enforcement officers under section 302
or 404 of the Federal Employees Pay
Comparability Act of 1990 (Pub. L. 101-
509), respectively.

* * 4 * *

19. In § 575.303, the definition of ‘'rate
of basic pay" is revised to read as
follows:

§575.303 Definitions.

* * * * *

Rate of basic pay means the rate of
pay fixed by law or administrative
action for the position held by an
employee, before deductions and
exclusive of additional pay of any kind,
such as locality-based comparability
payments under 5 U.S.C. 5304; or interim
geographic adjustments or special pay
adjustments for law enforcement
officers under section 302 or 404 of the
Federal Employees Pay Comparability
Act of 1990 (Pub. L. 101-509),
respectively.

20. In § 575.403, the definition of “rate
of basic pay” is revised to read as
follows:

§575.403 Definitions.

* * * * «

Rate of basic pay means the rate of
pay fixed by law or administrative
action for the position held by an
employee, before deductions and
exclusive of additional pay of any kind,
such as locality-based comparability
payments under 5 U.S.C. 5304; or interim
geographic adjustments or special pay
adjustments for law enforcement
officers under section 302 or 404 of the
Federal Employees Pay Comparability
Act of 1990 (Pub. L. 101-509),
respectively.

] * L ] * *

21.In § 575.405, paragraph (c)(2) is
revised to read as follows:

§ 575.405 Calculatlon and payment of

supervisory differentials.
* L ] * * »
[C) * Q »

(2) A locality-based comparablhty
payment under 5 U.S.C. 5304; or interim
geographic adjustment or special pay

- adjustment for law enforcement officers

under section 302 or 404 of the Federal
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Employees Pay Comparability Act of
1990 (Pub. L. 101~509), respectively;

* * * * *
[FR Doc. 92-1476 Filed 1-21-92; 8:45 am|
BILLING CODE 6325-01-M

DEPARTMENT OF AGRICULTURE
Agricultural Marketing Service

7 CFR Part 907
[Navel Orange Regulation 729]

Navel Oranges Grown in Arizona and
Designated Part of California

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Final rule.

SUMMARY: This regulation establishes
the quantity of California-Arizona navel
oranges that may be shipped to
domestic markets during the period from
January 17 through January 23, 1992.
Consistent with program objectives,
such action is needed to establish and
maintain orderly marketing conditions
for fresh California-Arizona navel
oranges for the specified week.
Regulation was recommended by the
Navel Orange Administrative
Committee (Committee), which is
responsible for local administration of
the navel orange marketing order.

EFFECTIVE DATE: Regulation 729 (7 CFR
Part 907) is effective for the period from
January 17 through January 23, 1992.
FOR FURTHER INFORMATION CONTACT:
Christian D. Nissen, Marketing
Specialist, Marketing Order
Administration Branch, Fruit and
Vegetable Division, Agricultural
Marketing Service, U.S. Department of
Agriculture, room 2523-S, P.O. Box
96456, Washington, DC 20090-6456;
telephone: (202) 720~1754.
SUPPLEMENTARY INFORMATION: This
final rule is issued under Marketing
Order No. 807 (7 CFR Part 907 ), as
amended, regulating the handling of
navel oranges grown in Arizona and
designated part of California. This order
is effective under the Agricultural
Marketing Agreement Act of 1937, as
amended, hereinafter referred to as the
“Act.”

This final rule has been reviewed by
the Department of Agriculture
{Department) in accordance with
Departmental Regulation 1512-1 and the
criteria contained in Executive Order
12291 and has been determined to be a
“non-major” rule.

Pursuant to requirements set forth in
the Regulatory Flexibility Act {RFA), the
Administrator of the Agricultural

Marketing Service (AMS) has
considered the economic impact of the
use of volume regulations on small
entities as well as larger ones.

The purpose of the RFA is to fit
regulatory actions to the scale of
business subject to such actions in order
that small businesses will not be unduly
or disproportionately burdened.
Marketing orders issued pursuant to the
Act, and rules issued thereunder, are
unique in that they are brought about
through group action of essentially small
entities acting on their own behalf.
Thus, both statutes have small entity
orientation and compatibility.

There are approximately 130 handlers
of California-Arizona nave! oranges
subject to regulation under the navel
orange marketing order and
approximately 4,000 navel orange
producers in California and Arizona.
Small agricultural producers have been
defined by the Small Business
Administration (13 CFR 121.601) as
those having annual receipts of less than
$500,000, and small agricultural service
firms are defined as those whose annual
receipts are less than $3,500,000. The
majority of handlers and producers of
California-Arizona navel oranges may
be classified as small entities.

The California-Arizona navel orange
industry is characterized by a large
number a growers located over a wide
area. The production area is divided into
four districts which span Arizona and
part of California. The largest proportion
of navel orange production is located in
District 1, Central California, which
represented about 79 percent of the total
production in 1990-91. District 2 is
located in the southern coastal area of
California and represented almost 18
percent of 1990-91 production; District 3
is the desert area of California and
Arizona, and it represented slightly less
than 3 percent; and District 4, which
represented slightly less than 1 percent,
is northern California. The Committee’s
revised estimate of 1991-92 production
is 64,600 cars {one car equals 1,000
cartons at 37.5 pounds net weight each),
as compared with 32,895 cars during the
1990-91 season.

The three basic outlets for California-
Arizona navel oranges are the domestic
fresh, export, and processing markets.
The domestic fresh (regulated) market is
a preferred market for California-
Arizona navel oranges while the export
market continues to grow. The
Committee has estimated that about 68
percent of the 1991-92 crop of 64,600
cars will be utilized in fresh domestic
channels (43,650 cars), with the
remainder being exported fresh (14
percent), processed (18 percent), or
designated for other uses (2 percent).

This compares with the 1990-91 tota!l of
16,675 cars shipped to fresh domestic
markets, about 51 percent of that year's
crop. In comparison to other seasons,
1990-91 production was low because of
a devastating freeze that occurred
during December 1990.

Volume regulations issued under the
authority of the Act and Marketing
Order No. 907 are intended to provide
benefits to producers. Producers benefit
from increased returns and improved
market conditions. Reduced fluctuations
in supplies and prices result from
regulating shipping levels and contribute
to a more stable market. The intent of
regulation is to achieve a more even
distribution of oranges in the market
throughout the marketing season.

Based on the Committee's marketing
policy, the crop and market information
provided by the Committee, and other
information available to the
Department, the costs of implementing
the regulations are expected to be more
than offset by the potential benefits of
regulation.

Reporting and recordkeeping
requirements under the navel orange
marketing order are required by the
Committee from handlers of navel
oranges. However, handlers in turn may
require individual producers to utilize
certain reporting and recordkeeping
practices to enable handlers to carry out
their functions. Costs incurred by
handlers in connection with
recordkeeping and reporting
requirements may be passed on to
growers.

Major reasons for the use of volume
regulations under this marketing order
are to foster market stability and
enhance producer revenue. Prices for
navel oranges tend to be relatively
inelastic at the producer level. Thus,
even a small variation in shipments can
have a great impact on prices and
producer revenue. Under these
circumstances, strong arguments can be
advanced as to the benefits of regulation
to producers, particularly smaller
producers.

The Committee adopted its marketing
policy for the 1991-92 season on June 25,
1991. The Committee reviewed its
marketing policy at district meetings as
follows: Districts 1 and 4 on September
24, 1991, in Visalia, California; and
District 2 and 3 on October 1, 1991, in
Ontario, California. The Committee
subsequently revised its marketing
policy at a meeting on October 15, 1991.
The marketing policy discussed, among
other things, the potential use of volume
and size regulations for the ensuing
season, The Committee considered the
use of volume regulation for the season.



Federal Register / Vol. 57, No. 14 / Wednesday, January 22, 1992/ Rules and Regulations ... 2437

This marketing policy is available from
the Committee or Mr. Nissen. The
Department reviewed that policy with
respect to administrative requirements
and regulatory alternatives in order to
determine if the use of volume
regulations would be appropriate.

The Committee met publicly on -
January 14, 1992, in Newhall, California,
to consider the current and prospective
conditions of supply and demand and
recommended, with 7 members voting in
favor, 2 opposing, and 2 abstaining, that
1,600,000 cartons is the quantity of navel
oranges deemed advisable to be shipped
to fresh domestic markets during the
specified week. The marketing
information and data provided to the
Committee and used in its deliberations
were compiled by the Committee’s staff
or presented by Committee members at
the meeting. This information included,
but was not limited to, price data for the
previous week from Department market
news reports and other sources,
preceding week's shipments and
shipments to date, crop conditions and
weather and transportation conditions.

The Department reviewed the
Committee’s recommendation in light of
the Committee's projections as set forth
in its 1991-92 marketing policy. The
recommended amount of 1,600,000
cartons compares to the 1,500,000
cartons specified in the Committee’s
shipping schedule. Of the 1,600,000

cartons, 81.6 percent or 1,305,600 cartons -

are allotted for District 1, 15.5 percent or
248,000 cartons are allotted for District
2, and 2.9 percent or 46,400 cartons are -
allotted for District 4. Handlers in
District 3 will not be regulated as they
are not shipping a sufficient quantity of
navel oranges to warrant volume
regulation at this point in the season.

During the week ending on January 9,
1992, shipments of navel oranges to
fresh domestic markets, including
Canada, totaled 1,097,000 cartons
compared with 409,000 cartons shipped
during the week ending on January 10,
1991. Export shipments totaled 163,000
cartons compared with 134,000 cartons
shipped during the week ending on
January 10, 1991. Processing and other
uses accounted for 161,000 cartons
compared with 821,000 cartons shipped
during the week ending on January 10,
1991. : :

Fresh domestic shipments to date this
season total 10,808,000 cartons
compared with 13,506,000 cartons
shipped by this time last season. Export
shipments total 1,623,000 cartons
compared with 1,698,000 cartons shipped
by this time last season. Processing and
other use shipments total 2,221,000
cartons compared with 4,138,000 cartons
shipped by this time last season.

For the week ending January 9, 1992,
regulated shipments of navel oranges to
the fresh domestic market were
1,031,000 cartons on an adjusted
allotment of 954,000 cartons which
resulted in net overshipments of 77,000
cartons. Regulated general maturity
shipments for the current week (January
10 through January 16, 1992) are
estimated at 1,210,000 cartons on an
adjusted allotment of 1,233,000 cartons.
Thus, undershipments of 23,000 cartons
could be carried forward into the week
ending on January 23, 1992.

The average f.0.b. shipping point price
for the week ending on January 9, 1992,
was $9.47 per carton based on a
reported sales volume of 800,000
cartons. The season average f.0.b.
shipping point price to date is $10.21 per
carton. The average f.0.b. shipping point
prices for the week ending on January
10, 1991, was $15.62 per carton; the
season average f.0.b. shipping point
price at this time last year was $9.94.

Committee members discussed
implementing volume regulation at thig
time, as well as different levels of
allotment. It was reported that poor
weather conditions have hampered
harvesting. Two Committee members
commented that the weather has had a
positive effect on prices. Several
Committee members commented that
they believe demand is improving. Two
Committee members favored open
movement at this time, while the
majority of Committee members favored
the issuance of general maturity
allotment. '

According to the National Agricultural
Statistics Service, the 1990-91 season
average fresh equivalent on-tree price
for California-Arizona navel oranges
was $7.75 per carton, 119 percent of the
season average parity equivalent price
of $6.52 per carton.

Based upon fresh utilization levels
indicated by the Committee and an
econometric model developed by the
Department, the 1991-92 season average
fresh on-tree price is estimated at $6.33
per carton, about 85 percent of the
estimated fresh on-tree parity equivalent
price of $7.44 per carton.

Limiting the quantity of navel oranges
that may be shipped during the period
from January 17 through January 23,
1992, would be consistent with the
provisions of the marketing order by
tending to establish and maintain, in the
interest of producers and consumers, an
orderly flow of navel oranges to market.

Based on considerations of supply and
market conditions, and the evaluation of
alternatives to the implementation of
this volume regulation, the
Administrator of the AMS has
determined that this final rule will not

have a significant economic impact on a
substantial number of small entities and
that this action will tend to affectuate
the declared policy of the Act.

A proposed rule regarding the
implementation of volume regulation
and a proposed shipping schedule for
California-Arizona navel oranges for the
1991-92 season was published in the
September 30, 1991, issue of the Federal
Register (56 FR 49432). The Department
is currently in the process of analyzing
comments received in response to this
proposal and, if warranted, may finalize
that action this season. However,
issuance of this final rule implementing
volume regulation for the regulatory
week ending on January 23, 1992, does
not constitute a final decision on that
proposal.

Pursuant to 5 U.8.C. 553, it is further
found and determined that it is
impracticable, unnecessary, and
contrary to the public interest to give
preliminary notice, engage in further
public procedure with respect to this
action and that good cause exists for not
postponing the effective date of this
action until 30 days after publication in
the Federal Register. This is because
there is.insufficient time between the
date when information became
available upon which this regulation is
based and the effective date necessary
to effectuate the declared policy of the
Act.

In addition, market information
needed for the formulation of the basis
for this action was not available until
January 15, 1992, and this action needs
to be effective for the regulatory week
which begins on January 17, 1992,
Further, interested persons were given
an opportunity to submit information
and views on the regulation at an open
meeting, and handlers were apprised of
its provisions and effective time. It is
necessary, therefore, in order to
effectuate the declared purposes of the
Act, to make this regulatory provision
effective as specified.

List of Subjects in 7 CFR Part 807

Marketing agreements, Oranges,
Reporting and recordkeeping
requirements.

For the reasons set forth in the
preamble, 7 CFR part 907 is amended as-
follows:

1. The authority citation 7 CFR part
907 continues to read as follows:

Authority: Secs. 1-19, 48 Stat. 31, as
amended; 7 U.S.C. 601-674.

2. Section 907.1029 is added to read as
follows:

Note: This section will not appear in the
Code of Federal Regulations.
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907.1029 Navel orange regulation 729.

The quantity of navel oranges grown
in California and Arizona which may be
handled during the period from January
17 through January 23, 1992, is
established as follows:

(a) District 1: 1,305,600 cartons;

(b) District 2: 248,000 cartons;

(c) District 3: unlimited cartons;

{d) District 4: 46,400 cartons.

Dated: January 16, 1992,
Robert C. Keeney,
Deputy Director, Fruit and Vegetable
Division.
[FR Doc. 92-1548 Filed 1-17-92; 8:45 am|
BILLING CODE 3410-02-M

Federal Grain Inspection Service
7 CFR Part 800

Aflatoxin Testing Service

AGENCY: Federal Grain Inspection
Service, USDA.

ACTION: Final rule.

SUMMARY: The Federal Grain Inspection
Service {FGIS) is revising the regulations
under the United States Grain Standards
Act (USGSA) as amended (7 U.S.C. 71 et
seq.), to require, prior to shipment, all
corn exported from the United States be
tested for aflatoxin unless the contract
stipulates that testing is not required.
FGIS is also amending the regulations to
provide aflatoxin testing service for all
grains, including corn, under the
authority of the USGSA.

EFFECTIVE DATE: February 21, 1992.

FOR FURTHER INFORMATION CONTACT:
George Wollam, Federal Grain
Inspection Service, USDA, room 0623
South Building, P.O. Box 96454,
Washington, DC, 20090-96454, telephone
(202) 720~0292.

SUPPLEMENTARY INFORMATION:

Executive Order 12201

This rule has been issued in
conformance with Executive Order
12291 and Departmental Regulation
1512~1, This action has been classified
as “nonmajor” because it does not meet
the criteria for a major regulation
established in the Order.

Regulatory Flexibility Act Certification

John C. Foltz, Administrator, FGIS,
has determined that this rule will not
have a significant economic impact on
substantial number of small entities as
defined in the Regulatory Flexibility Act
(5 U.S.C. 601 et seq.) because most users
of the official inspection and weighing
services and those entities that perform
those services do not meet the

requirement for small entities. Aflatoxin
text services will be applied equally to
all entities.

Information Collection and
Recordkeeping Requirements

In compliance with the Paperwork
Reduction Act of 1980 (44 U.S.C. chapter
35), the information collection and
recordkeeping requirements contained
in this rule have been approved by the
Office of Management and Budget
{OMB) and assigned OMB number 0580-
0013.

Background

The Grain Quality Incentives Act of
1990 (Pub. L. No. 101-624; (section 2007),
GQIA) amended section 5 of the USGSA
(7 U.S.C. 77) to require that all corn
exported from the United States be
tested for aflatoxin, unless the contract
for export stipulates that such testing is
not required. Specifically, the
amendment states,

The Administrator is authorized and
directed to require that all corn exported
from the United States be tested to ascertain
whether it exceeds acceptable levels of
aflatoxin contamination, unless the contract
for export between the buyer and seller
stipulates that aflatoxin testing shall not be
conducted.

The Conference Report covering the
GQIA (H.R. Conf. Rep. No. 9186, 101st
Cong., 2nd Sess. 595(1990)) states,

* * * buyer and seller may agree not to
have corn tested for aflatoxin. However, if a
buyer and seller desire an official USDA test
and certification for aflatoxin, such test must
be conducted by USDA. This does not
preclude buyer and seller from utilizing
private {unofficial) testing laboratories in lieu
of USDA official testing.

On August 6, 1991, FGIS proposed in
the Federal Register (56 FR 37302) to
revise the regulations under the USGSA
to implement the new aflatoxin testing
requirements in section 5 of the USGSA.
Specifically, FGIS proposed to revise
sections 800.15, 800.16, and 800.162 to
require aflatoxin testing service for all
corn exported from the United States. In
addition, FGIS proposed to begin
providing aflatoxin testing services on
all grains, including corn, under the
authority of the USGSA in conjunction
with implementing the required testing
of export corn. Testing of grains, other
than corn, for aflatoxin contamination
will be provided upon the request of an
applicant.

On August 18, 1891, FGIS published a
correction docket in the Federal Register
(56 FR 40812) correcting errors in
proposed § 800.15(b)(1)(ii).

Providing aflatoxin testing service
under the authority of the USGSA would
increase the availability of official

aflatoxin testing service to the grain
industry and facilitate the
implementation of the required testing of
export corn.

During the 30 day comment period
ending September 5, 1991, FGIS received
a total of 14 comments from various
segments of the grain industry including
producer associations, grain trade
associations, handlers, foreign
organizations, and corn processors. In
general, six commentors supported the
proposed action, five opposed the
proposed action, and three did not
specifically address the changes
proposed.

Aflatoxin Testing of Corn by FGIS

The six commentors supporting the
proposal indicated that the proposed
action would promote the use of
standard aflatoxin testing methods and
expand the availability of official
aflatoxin testing service.

The five commentors opposing the
proposal expressed concern that the
proposed actions were not consistent
with the law, as passed, nor with the
intent of the law, as discussed by the
conference committee. These
commentors agreed that all corn
exported from the United States must be
tested for aflatoxin unless the buyer and
seller agree not to have the corn tested.
However, they disagree that buyer and
seller must agree on unofficial testing in
lieu of USDA testing.

FGIS believes that such action is
necessary to fulfill its responsibilities as
mandated by Congress. The GQIA of
1990 amended the USGSA to authorize
and direct the FGIS Administrator to
establish aflatoxin testing services for
export corn. The amendment also
establishes FGIS as the primary testing
agency, since unofficial testing is
permitted “in lieu of USDA official
testing.”

Currently, there are many export
contracts which permit independent
laboratory testing as an alternative to
FGIS testing. Since it is already common
practice to permit independent
laboratory testing, FGIS does not
believe the proposal to require
agreement between the buyer and seller
is unreasonable or impractical. In fact,
such action assures that the buyer and
the seller are aware of the requirements
for testing. Consequently, FGIS shall
provide aflatoxin testing services for
export corn unless the buyer and seller
agree to have it tested by an entity other
than FGIS.
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Testing Grains for Aflatoxin Under the
USGSA

One commentor opposed the proposed
action to provide aflatoxin testing
services for grain under the authority of
the USGSA. This commentor
recommended that aflatoxin testing
service remain under the Agricultural
Marketing Act of 1946 (AMA).

The authority to test grain for which a
standard has been established is
included under the USGSA. Therefore,
providing official aflatoxin testing
service for all grains, including corn,
under the authority of the USGSA is
logical and justifiable. Additionally, this
transfer would increase the availability
of official testing service to the grain
industry.

The commentor also indicated that
transferring of testing authority from the
AMA to the USGSA will significantly
increase costs to exporters. FGIS
charges $29.20 per hour with $7.50
charged per test under AMA and $41.90
per hour under USGSA.

FGIS is required to recover, as nearly
as practicable, the cost associated with
performing official services. FGIS
acknowledges the higher hourly fee
under USGSA, as opposed to the hourly
fees provided under AMA. However,
FGIS believes the unit cost is lower
under USGSA.

ESTIMATED COST COMPARISON PER TEST
[Non-contract, regular work-day]

Cost per test
No. of samples tested
per hour Under Under
USGSA AMA *
41.90 36.70
20.95 22.10
13.97 17.23

* The estimated cost per test under AMA includes
$7.50 per test to recover test kit cost.

The table above provides an
estimated cost per aflatoxin test under
USGSA compared to unit cost under
AMA. This table shows that as the
number of tests per hour increase, the
cost per test decreases under both Acts.
However, when two or more aflatoxin
tests per hour were performed, the
estimated cost per test is lower than
USGSA.

Final Action

Based on the comments received and
other available information, FGIS has
decided to implement the changes to the
regulations as appears in this final rule.

List of Subjects in 7 CFR Part 800

Administrative practice and
procedure, Conflict of interests, Exports,
Freedom of Information, Grains,

Intergovernmental relations, Penalties,
Reporting and recordkeeping
requirements.

For reasons set forth in the preamble,
7 CFR Part 800 is amended as follows:

PART 800—GENERAL REGULATIONS

1. The authority citation for part 800
continues to read as follows:

Authority: Public Law 94-582, 90 Stat. 2867,
as amended, (7 U.S.C. 71 ef seq.).

2. Section 800.15 paragraph (b)(1) is
revised to read as follows:

§ 800.15 Services.

* * * * *

(b) Responsibilities for complying
with the official inspection, aflatoxin
testing, and weighing requirements—

(1) Export grain. Exporters are
responsible for (i) complying with all
inspection, Class X weighing, and other
certification provisions and
requirements of section 5(a)(1) of the
Act and the regulations applicable to
export grain and (ii) having all corn, as
defined in § 810.401, exported from the
United States tested for aflatoxin
contamination unless the buyer and
seller agree not to have the corn tested.
The Service shall perform the aflatoxin
testing service unless the buyer and
seller agree to have the corn tested by
an entity other than the Service.

* * * * -

3. Section 800.16 paragraph (a) is
revised to read as-follows:

§800.16 Certification requirements for
export grain.

{a) General. Official Export Grain
Inspection and Weight Certificates,
Official Export Grain Inspection
Certificates, and Official Export Grain
Weight Certificates for bulk or sacked
grain shall be issued according to
§ 800.162 for export grain loaded by an
export elevator. Only these types of
export certificates showing the official
grade, official aflatoxin test results if
required under the Act and the
regulations, and/or the Class X weight
of the grain shall be considered to be in
compliance with inspection and
weighing requirements under the Act for
export grain.

- - L] * *

4. Section 800.162 paragraph (d) is

added to read as follows:

§800.162 Certification of grade; special
requirements.

- * - * *

(d) Aflatoxin Test for Corn. Official
corn export certificates shall show, in
addition to the requirements of
paragraphs (a). (b), and (c) of this

section, the official aflatoxin test results
if required under § 800.15(b).

Dated: December 27, 1991.
John C. Foltz,
Administrator
[FR Doc. 92-1398 Filed 1-21-92; 8:45 am|
BILLING CODE 3410-EN-M

Animal and Plant Health Inspection
Service

9 CFR Part 75
[Docket No. 88-173]

Communicable Diseases in Horses,
Asses, Ponies, Mules, and Zebras

AGENCY: Animal and Plant Health
Inspection Service, USDA.

ACTION: Final rule.

SUMMARY: We are amending the
regulations concerning communicable
diseases in horses, asses, ponies, mules,
and zebras by removing all references to
“Deputy Administrator” and replacing
them with references to
“Administrator.” We are also removing
certain references to “Veterinary
Services" and replacing them with
references to the "Animal and Plant
Health Inspection Service.” These
changes are warranted so the
regulations will accurately reflect that
the Administrator of the agency holds
the primary authority and responsibility
for various decisions under the
regulations.

EFFECTIVE DATE: January 22, 1992.

FOR FURTHER INFORMATION CONTACT;
Dr. Manual A. Thomas, Jr., Senior Staff
Veterinarian, Equine Diseases Staff, VS,
APHIS, USDA, room 769, Federal
Building, 6505 Belcrest Road,
Hyattsville, MD 20782; 301-436-6954.

SUPPLEMENTARY INFORMATION:

Background

The regulations in 9 CFR part 75
(referred to below as the regulations)
contain restrictions on the interstate
movement of horses, asses, ponies,
mules, and zebras because of certain
communicable diseases. Prior to the
effective date of this document, these
regulations indicated that the Deputy
Administrator, Veterinary Services, of
the Animal and Plant Health Inspection
Services (APHIS) was the official
responsible for various decisions under
these regulations. We are revising 9 CFR
part 75 to indicate that the primary
authority and responsibility for various
decisions under these regulations
belongs to the Administrator of the
agency. We are making similar revisions
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in all other APHIS regulations. These
revisions will be published in separate
Federal Register documents.

We are removing all references to
“Deputy Administrator” and replacing
them with references to
“Administrator,” and removing
references to ““Veterinary Services" and
replacing them with references to
“Animal and Plant Health Inspection
Service (APHIS).” We are also adding
definitions of *'Administrator,” *Animal
and Plant Health Inspection Service,”

- and “APHIS representative” and
deleting the definitions of “*Deputy
Administrator” and “Veterinary
Services representative.” Further, we
are revising the definitions of
“Accredited veterinarian” and
“Veterinarian in Charge” to make them
more consistent with the definitions in
other parts of 9 CFR, and are revising
APHIS mailing addresses to reflect the
current addresses.

This rule relates to internal agency
management. Therefore, pursuant to 5
U.S.C. 553, notice of proposed :
rulemaking and opportunity to comment
are not required, and this rule may be
made effective less than 30 days after
publicatian in the Federal Register.
Further, since this rule relates to internal
agency management, it is exempt from
the provisions of Executive Order 12291,
Finally, this section is not a rule as
defined by Public Law 96-354, the
Regulatory Flexibility Act, and thus is
exempt from the provisions of that Act.

Paperwork Reduction Act

This rule contains no new information
collection or recordkeeping
requirements under the Paperwork
Reduction Act of 1980 (44 U.S.C. 3501 et
seq.).

Executive Order 12372

These programs/activities under 9
CFR part 75 are listed in the Catalog of
Federal Domestic Assistance under No.
10.025 and are subject to Executive
Order 12372, which requires
intergovernmental consultation with
State and local officials. {See 7 CFR part
3015, subpart V.)

List of Subjects in 9 CFR Part 75

Animal diseases, Horses, Quarantine,
Transportation.

Accordingly, we are amending 9 CFR
part 75 as follows:

PART 75—COMMUNICABLE DISEASES
IN HORSES, ASSES, PONIES, MULES,
AND ZEBRAS

1. The authority citation for part 75
continues to read as follows:

Authority: 21 U.S.C. 111-113m 115, 117, 120,
121, 123-126, 134-134h; 7 CFR 2.17, 2.51, and
371.2(d).

§75.1 [Amended]

2.In § 75.1, in the heading, remove the
words “Veterinary Services” and add
the words “Animal and Plant Health
Ingpection Service (APHIS)" in their
place; and in the first sentence, remove
the words *‘Veterinary Services” and
add the word “APHIS" in their place.

§75.2 [Amended]

3.In § 75.2, in the heading, remove the
words “Veterinary Services” and add
the words “Animal and Plant Health
Inspection Service {APHIS)" in their
place; and in the text, remove the words
“a Veterinary Services"” and add the
words “an APHIS" in their place.

4. In § 75.4, paragraph (a), remove the
definitions of “Deputy Administrator”
and “Veterinary Services
representative’; revise the heading and
the definitions of “Accredited
veterinarian” and "Veterinarian in
Charge”; and add definitions of
“Administrator,” “Animal and Plant
Health Inspection Service” and “APHIS
representative”, in alphabetical order, to
read as follows:

§75.4 Interstate moverent of equine
infectious anemia reactors and approval of
laboratories, diagnostic faciiities, research
facilities, and stockyards.

(a] * h &

Accredited veterinarian. A
veterinarian approved by the
Administrator in accordance with the
provisions of part 161 of this title to
perform functions specified in parts 1, 2,
3, and 11 of subchapter A, and
subchapters B, C and D of this chapter,
and to perform functions required by
cooperative State-Federal disease
control and eradication programs.

Administrator. The Administrator,
Animal and Plant Health Inspection
Service, or any person authorized to act
for the Administrator.

Animal and Plant Health Inspection
Service. The Animal and Plant Health
Inspection Service of the United States
Department of Agriculture (APHIS or
Service).

APHIS representative. An individual
employed by APHIS who is authorized
to perform the functions involved.

* * - * *

Veterinarian in Charge. The
veterinary official of APHIS who i3
assigned by the Administrator to
supervise and perform the animal health
activities of APHIS in the State
concerned

* * * - *

§75.4 [Amended]

5.In § 75.4, paragraph (a), in the
definition of “Certificate” remove the
words “Veterinary Services” and add
the word “APHIS" in their place.

§ 75.4 [Amended]

6.In § 75.4, paragraph (a), in the
definition of “Officially identified”
remove the words “a Veterinary
Services” and add the words “an
APHIS” in their place.

§75.4 [Amended]

7.In § 75.4, in the following
paragraphs, remove the word “Deputy”
wherever it appears: .

a. § 75.4(a), definition of “Official
test™;

b. § 75.4(c)(1);

c. § 75.4(c)(2) both times it appears;

d. § 75.4(d) introductory text;

e. § 75.4(d)(2) both times it appears;

f. § 75.4(d)(3); and

g. § 75.4(d)(4) both times it appears.

§75.4 [Amended]

8. In § 75.4, paragraphs (a), footnote 1;
(c)(1), footnote 2; and (c)(2), footnote 3,
remove the words “Deputy
Administrator, Veterinary Services,
Animal and Plant Health Inspection
Service, United States Department of
Agriculture, Federal Building,” and add,
in their place, the words *Administrator,
c/o SGEPDS, VS, APHIS, room 769,
Federal Building, 6505 Belcrest Road,”.

9.In § 75.5, the definition of
“Accredited Veterinarian” is revised to
read as follows:

§75.5 Definitions.

Accredited Veterinarian. A
veterinarian approved by the
Administrator in accordance with the
provisions of part 161 of this title to
perform functions specified in parts 1, 2,
3, and 11 of subchapter A, and
subchapters B, C, and D of this chapter,
and to perform functions required by
cooperative State-Federal disease
control and eradication programs.

* * * * *

Done at Washington, DC, this 15th day of
January 1992,
Robert Melland,
Administrator, Animal and Plant Health
Inspection Service.

{FR Doc. 92-1521 Filed 1-21-92; 8:45 am]
BILLING CODE 3410-34-M
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NUCLEAR REGULATORY
COMMISSION

10 CFR Part 11
RIN 3150-AE03

DOE-L or DOE-Q Reinvestigation
Program for NRC-R Access
Authorization Renewal Requirements

AGENCY: Nuclear Regulatory
Commission.

ACTION: Final rule.

SUMMARY: The Nuclear Regulatory
Commission (NRC) is amending its
regulations to allow an exception to
NRC-R access authorization renewal
requirements. The final rule allows"
acceptance of the DOE-L or DOE-Q
Reinvestigation Program for NRC-R -
access authorization renewal
requirements and reduces and clarifies
for the licensee the documentation
required by the NRC when an exception
is used. The final rule is intended to
reduce administrative and investigative
costs to affected licensees and
administrative costs to the Federal
government. Affected licensees are
those who use or possess a formula
quantity of special nuclear material.

EFFECTIVE DATE: February 21, 1992.

FOR FURTHER INFORMATION CONTACT:
Ms. Rocio Castaneira, Office of Nuclear
Material Safety and Safeguards, U.S.
Nuclear Regulatory Commission,
Washington, DC 20555, telephone (301)
504-2392.

SUPPLEMENTARY INFORMATION:
Background

In 1985, 10 CFR part 11, “Criteria and
Procedures for Determining Eligibility
for Access to or Control over Special
Nuclear Material” was amended in
§ 11.15 to allow, among other things, an
exception in the access authorization
renewal requirements for NRC-U
renewals. These requirements apply to
licensees who use or possess a formula
quantity of special nuclear material. An
NRC-U special nuclear material access
authorization is required for—

(1) All positions in the licensee’s
security force;

(2) Management positions with the
authority to direct the actions of
members of the security force or alter
security procedures, direct routine
movements of special nuclear material,
or direct the routine status of vital
equipment;

{3) All jobs which require unescorted
access within onsite alarm stations; and

(4) All jobs which require unescorted
access to special nuclear material or
within vital areas.

The NRC provided an exception in
§ 11.15 that allowed individuals subject
to the Department of Energy’s (DOE)
Selective Reinvestigation Program for
DOE-Q access authorization to use the
DOE reinvestigation for NRC-U renewal
requirements. The investigative basis for
the DOE-Q is comparable to the
investigative basis of the NRC-U.
Allowing this exception for NRC-U
renewal requirements reduced
administrative and investigative costs to
the licensees and avoided duplicate
investigations of an individual.

However, in 1985, the DOE-L
Selective Reinvestigation Program did
not meet NRC-R renewal requirements.
Therefore, no provisions were made for
allowing the use of the DOE-L Selective
Reinvestigation Program for NRC-R
renewal requirements. An NRC-R
special nuclear material access
authorization is required for an
individual whose job requires
unescorted access within protected
areas but does not fall within any of the
categories that require an NRC-U- access
authorization.

Subsequently, DOE implemented an
“L” Reinvestigation Program which
meets NRC-R renewal requirements.
Accordingly, the NRC has determined
that it would be appropriate to amend
Part 11 to include the DOE-L program.
The NRC has also determined that
allowing the DOE-Q Reinvestigation
Program for NRC-R renewal
requirements would be appropriate. The
NRC has found that many individuals
that have NRC-R access authorizations
also have DOE-Q clearances and are
thereby subject to reinvestigation by
DOE. Additionally, the title of the DOE
program is changed to reflect its current
title, i.e., “DOE Reinvestigation
Program.”

Public Comments

On September 30, 1991, the proposed
rule was published for comment (56 FR
49435). The comment period expired on
October 30, 1991. One comment was
received during the comment period.
The commenter agreed that amending
the rule would be appropriate to allow
the use of the DOE-Q or DOE-L
Reinvestigation Program for NRC-R
renewal requirements. However, the
commenter objected to the
documentation required to be submitted
to the NRC when the exceptions
allowed were used.

Specifically, the proposed rule would
have required the licensee to submit a
duplicate security clearance package to
the NRC when submitting the
individual's security clearance package
to the DOE for a reinvestigation. The
commenter recommended that the

licensee provide the NRC with critical
identifying data on the individual when
submitting that individual's security
clearance package to the DOE for
reinvestigation. If a need arises, the
NRC can obtain copies of the security
clearance package from the DOE. This
comment has been adopted for the
NRC-R renewal requirements and
expanded to the NRC-U renewal
requirements, and the final rule has
been revised to incorporate this
comment. Additionally, in order to
conform other regulatory text with the
planned changes, the introductory text
to paragraph {c)(1) has been revised.

Environmental Impact: Categorical
Exclusion

The NRC has determined that this
regulation is the type of action described
as a categorical exclusion in 10 CFR
51.22{c)(1). Therefore, neither an
environmental impact statement nor an
environmental assessment has been
prepared for this final rule.

Paperwork Reduction Act Statement

This final rule does not contain a new
or amended information collection
requirement subject to the Paperwork
Reduction Act of 1980 (44 U.S.C. 3501 et
seq.). Existing requirements were
approved by the Office of Management
and Budget, approval number 3150-0062.

Regulatory Analysis

The Commission has prepared a
regulatory analysis on this final
regulation. The analysis examines the
costs and benefits of the alternatives
considered by the Commission. The
analysis is available for inspection in
the NRC Public Document Room, room
LL8, 2120 L Street, NW. (Lower Level),
Washington, DC. Single copies of the
analysis may be obtained from Ms.
Rocio Castaneira, Division of
Safeguards and Transportation, Office
of Nuclear Material Safety and
Safeguards, U.S. Nuclear Regulatory
Commission, Washington, DC 20555,
telephone {301) 504-2392.

Regulatory Flexibility Certification

In accordance with the Regulatory
Flexibility Act of 1980, 5 U.S.C. 605(b),
the Commission certifies that this final
rule does not have a significant
economic impact upon a substantial
number of small entities. The final rule
affects three nuclear fue!l facility
licensees. Because these licensees are
not classified as small entities as
defined by the NRC's size standards
(November 8, 1991; 56 FR 56671), the
Commission finds that this final rule
does not have a significant economic
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impact upon a substantial number of
small entities.

Backfit Analysis

The NRC has determined that the
backfit rule, 10 CFR 50.108 does not
apply to this final rule, and therefore,
that a backfit analysis is not required
because these amendments do not
involve any provisions which would
impose backiits as defined in 10 CFR
50.109(a}(1).

List of Subjects in 10 CFR Part 11

Hazardous materials—transportation,
Investigations, Nuclear materials,
Reporting and recordkeeping
requirements, Security measures,
Special nuclear material.

For the reasons set out in the
preamble and under the authority of the
Atomic Energy Act of 1854, as amended,
the Energy Reorganization Act of 1974,
as amended, and 5 U.S.C. 552 and 553,
the NRC is adopting the following
amendirents to 10 CFR part 11.

PART 11—CRITERIA AND
PROCEDURES FOR DETERMINING
ELIGIBILITY FOR ACCESS TO OR
CONTROL OVER SPECIAL NUCLEAR
MATERIAL

1. The autherity citation for part 11
continues to read as follows:

Authority: Sec. 161, 68 Stat, 948, as
amended (42 U.S.C. 2201); sec. 201, 88 Stat.
1242, as amended (42 U.S.C. 5841).

Section 11.15{e) algo issued under sec. 501,
85 Stat. 290 {31 U'.S.C. 483s).

2. In § 11.15, the introductory text of
paragraph (c)(1) is revised, paragraph
(c}{2) is revised, paragraph (c}(3) is
redesignated as paragraph (c){5) and
revised, and new paragraphs (c)(3) and
{c)(4) are added to read as follows:

§ 11.15 Application for special nuclear
material access authorization

* * * * *

(c}(1) Except as provided in
paragraphs {c)(2) and (c}(3) of this
section, NRC-U and NRC-R special
nuclear material access authorizations
must expire 5 years from the date of
issuance. If continued NRC-U and NRC-
R special nuclear material access
authorization is required, an application
for renewal must be submitted at least
120 days prior to its expiration date.
Failure to make a timely application will
result in an expiration of special nuclear
material access authorization. Special
nuclear material access authorization
for which a timely application for
renewal has been made may be
continued beyond the expiration date
pending final action on the application.

An application for renewal must
include:

* * » * *

(2) An exception to the NRC-U special
nuclear material access authorization
expiration date and the time for
submission of NRC-U special nuclear
material access authorization renewal
applications is provided for those
individuals who have a current and
active DOE-Q access authorization and
who are subject to DOE Reinvestigation
Program requirements. For these
individuals, the time for submission of
NRC-U special nuclear material access
authorization renewal applications may
coincide with the time for submissien to
DOE of the SF-86 pursuant to DOE
Reinvestigation Program requirements.
The licensee may submit o NRC,
concurrent with its reinvestigation
submission to DOE, a completed NRC
Form 237, "Request for Access
Authorization,” containing the
individual's full name, to include social
security number, date of birth,
reinvestigation submittal date to DOE,
type of request, i.e., renewal, and the
information required by paragraph
(c)(1)(i} of this section, as the supporting
documentation for an NRC-U special
nuclear material access authorization
renewal application. Any NRC-U
special nuclear material access
authorization issued in response to a
renewal application submitted pursuant
to this paragraph will not expire until
the date set by DOE for the next
reinvestigation of the individual
pursuant to DOE’s Reinvestigation
Program (generally every five years).
NRC-U special nuclear material access
authorizations for which timely
applications for renewal have been
made may be continued beyond the
expiration date, pending final action on
the application.

(3) An exception to the NRC-R special
nuclear material access authorization
expiration date and the time for
submission of NRC-R special nuclear
material access authorizatinn renewal
applications is provided for ihose
individuals who have a current and
active DOE-L or DOE-Q access
authorization and who are subject to
DOE Reinvestigation Program
requirements. For these individuals, the
time for submission of NRC-R special
nuclear material access authorization
renewal applications may coincide with
the time for submission to DOE of the
SF-86 pursuant to DOE Reinvestigation
Program requirements. The licensee may
submit to NRC, concurrent with its
reinvestigation submission to DOE, a
completed NRC Form 237, “Request for
Access Authorization,”" containing the

individual’s full name, to include social
security number, date of birth,

reinvestigation submittal date to DOE,

and type of request, i.e., renewal, as the
supporting documentation for an NRC-R
special nuclear material access
authorization renewal application. Any
NRC-R special i1uclear material access
authorization issued in response to a
renewal application submitted pursuant
to this paragraph will not expire until
the date set by DOE for the next
reinvestigation of the individual
pursuant t¢ DOE's Reinvestigation
Program {generally every five years).
NRC-R special nuclear material access
authorizations for which timely
applications for renewal have been
made may be continued beyond the
expiration date, pending final action on
the application.

{4) The licensee may use either of the
exceptions as specified in paragraphs
(c}{2) or (c)(3) of this section for an
individual who is subject to an NRC-U
or NRC-R reinvestigation, even if less
than five years has passed since the
date of the issuance or renewal of the
NRC-U or NRC-R access authorization.
Failure to file a renewal application
concurrent with the time for submission
of an individual's SF-86 to DOE
pursuant to DOE Reinvestigation
Program requirements will result in the
expiration of the individual’s NRC
special nuclear material access
authorization. ‘

{5) Notwithstanding the provisions of
paragraphs {c)(2), (c)(3), or (c)(4} of this
section, the period of time for the initial
and each subseguent NRC-U or NRC-R
renewal application to NRC may not
exceed 7 years. Any individual who is
subject to the DOE Reinvestigation
Program requirements but, for
administrative or other reasons, does
not submit reinvestigation forms to DOE
within 7 years of the previous
submission, shall submit a renewal
application to NRC using the forms
prescribed in paragraph (c)(1) of this
section before the expiration of the 7
year period. Failure to request an NRC-
U or NRC-R renewal for any individual
within the 7 year period will result in
termination of the individual’'s NRC-U
or NRC-R access authorization.

L - * L *

Dated at Rockville, Maryland this 9th day
of January, 1992. .

For the Nuclear Regulatory Commissiun.
James M. Taylor,

Executive Director for Operations.
|FR Doc. 92-1502 Filed 1-21-92; 8:45 am}
BILLING CODE 7590-01-M
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SMALL BUSINESS ADMINISTRATION
13 CFR PART 121

Small Business Size Regulations;
Restatement to Accrual Method of
Accounting

AGENCY: Small Business Administration.
ACTION: Interim final rule.

SUMMARY: The Small Business
Administration (SBA) hereby amends its
size regulations to provide that small
business concerns whose size status is
determined pursuant to annual receipts
must restate their books of account to
the accrual method of accounting only
with respect to fiscal years beginning on
or after January 1, 1990.

DATES: Effective date: January 1, 1990.
Comments must be submitted on or
before February 21, 1992.

ADDRESSES: Written comments should
be addressed to David R. Kohler.
Associate General Counsel for General
Law, Office of General Counsel, U.S,
Small Business Administration, 409 3rd
Street, SW., Washington, DC 20416.

FOR FURTHER INFORMATION CONTACT:
John W. Klein, Chief Counsel for Special
Programs, (202) 205-6645.
SUPPLEMENTARY INFORMATION: On
December 21, 1989, the Small Business
Administration (SBA) published a
complete revision governing the
procedural rules relative to SBA’s size
determination program, 54 FR 52634. The
definition of the term “annual receipts”
was amended as part of this revision.
The revised rule required, for the first
time, that revenues be measured as
entered on the regular books of account
of the concern or as shown on the
concern’s Federal Income Tax return,
“Provided That * * * revenue shown on
the regular books of account or the
Federal Income Tax return on a basis
other than accrual is restated to show
revenue on an accrual basis.” 13 CFR
121.402(d)(1). This requirement for
restatement of revenue to reflect an
accrual basis of accounting was a
change from earlier regulations which
permitted revenues to be measured as
entered on the régular books of account
whether on a cash, accrual or other
basis. The supplementary information to
the rule that appeared in the Federal
Register noted that the effective date of
the revised regulations was to be
January 1, 1990.

SBA received numerous inquiries
concerning whether revenues for fiscal
years begun prior to January 1, 1990 had
to be restated on an accrual basis under
the new regulation. SBA's response was
that the revised regulations were not
effective until January 1, 1990 and, as -

such, this requirement was not intended
to apply to fiscal years begun prior to
January 1, 1990. Although SBA believed
that this response was consistent with
the regulation, SBA concluded it should
resolve any ambiguity by issuing a
formal statement of policy. This resulted
in the publication of Size Policy
Statement No. 2 in the Federal Register
on November 19, 1990, 55 FR 48106.

SBA Size Policy Statement No. 2 was
not intended to create a new substantive
regulation, but merely to provide an
interpretation of the existing regulation.
However, in two separate size appeals
decisions, SBA's Office of Hearings and
Appeals {OHA) held that SBA Size
Policy Statement No. 2 could be applied
only to size self-certifications occurring
on or after its publication date of
November 19, 1990. Size Appeal of
Geofon, Inc., No. 3429 (March 4, 1991);
Size Appeals of Research Analysis and
Maintenance, Inc. and Stewart
Associates, Inc., No. 3445 (March 28,
1991); Appellant petition for
reconsideration denied, No. 3486 (June
20, 1991); SBA petition for
reconsideration denied, No. 3469 (July 3,
1991).

This interim final rule would
substantively amend SBA'’s size
regulations to now explicitly apply the
requirement for restatement of receipts
to the accrual method of accounting only
as to fiscal years beginning on or after
January 1, 1990. The revision would
apply to all size self-certifications made
after the effective date of the interim
final rule and to all size determinations
begun or completed after that date. In
those cases, a firm may elect to show
revenues for fiscal years beginning prior
to January 1, 1990 on either a cash or an
accrual basis of accounting.

As indicated, OHA's rulings uphold
the interpretation given the size
regulations by SBA Size Policy
Statement No. 2 for size self-
certifications made on or after
November 19, 1990. Pursuant to those
decisions, SBA has been authorized to
determine the size of a concern in
accord with the Size Policy Statement
for any size self-certification made on or
after November 19, 1990. The Size Policy
Statement permitted the calculation of
receipts on a cash basis as to fiscal
years beginning prior to January 1, 1990.
Thus, this interim final rule will have no
effect on size self-certifications made
after November 19, 1990. Additionally,
most, if not all, size self-certifications
made between January 1, 1990 and
November 19, 1990 would have been
done in reliance upon SBA's informal
advice to the effect that fiscal years
beginning prior to January 1, 1990 need
not be restated to reflect revenue on an

accrual basis. There is the possibility
that in a few instances firms relied on
their own interpretation of the
December 21, 1989 regulation and did
restate their revenues for fiscal years
commencing earlier than January 1,
1990, before making a size self-
certification. The validity of those
certifications is not affected in this
interim final rule since the rule provides
for an election as to those fiscal years.
This rule is not intended to invalidate, or
affect in any way, size self-certifications
or size determinations completed before
its publication date in the Federal
Register. If a size determination has not
been completed in connection with a
firm that did restate its revenues to the
accrual method of accounting, the
revision would permit such a firm to
elect to show revenues for fiscal years
beginning prior to January 1, 1990 on
either a cash or an accrual basis of
accounting.

In promulgating this interim final rule,
the Agency adopts the interpretation
given SBA's regulations announced in
SBA Size Policy Statement No. 2 and the
rationale contained therein. This rule is
intended to promote consistency in the
way size determinations are made. SBA
believes that it would be an anomaly for
size certifications made between
January 1, 1990 and November 19, 1990
to be treated differently than all other
size determinations. This rule is needed
to ensure the uniform application of the
regulations as intended and should
promote stability in the procurement
process.

Compliance With Executive Orders
12291 and 12612, the Regulatory
Flexibility Act (55 U.S.C. 601, et seq.),
and the Paperwork Reduction Act (44
U.S.C. chap. 35)

SBA certifies that this interim final
rule is not a major rule within the
meaning of Executive Order 12291 and
will not have a significant economic
impact on a substantial number of
entities within the meaning of the
Regulatory Flexibility Act, 5 U.S.C. 601
et seq. The change in the size
regulations will affect a very limited
number of concerns and procurements.
In theory, the change in the size
regulations will affect all size
certifications made between January 1,
1990 and November 19, 1990. However,
because size with respect to those
certifications has been, for the most
part, already decided in accord with the
interpretation set forth in this interim
final rule, there should be very little
impact on any concerns or Government
acquisitions currently being finalized. In
addition, this rule does not affect any of
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the size standards contained in

§ 121.601. This rule, in and of itself,
would not impose costs upon the
businesses which might be affected by
it. Because the rule will have no affect
on the amount or dollar value of any
contract requirement or the number of
requirements reserved for the small
business set-aside and 8(a) programs, it
is not likely to have an annual economic
effect of $100 millios or mare, result in a
major increase in costs or prices, or
have a significant adverse effect on
competition or the United States
economy.

For purpose of the Paperwork
Reduction Act, 44 U.S.C. ch. 35, SBA
certifies that this rule contains no new
reporting or recordkeeping
requirements.

For purposes of Executive Order
12612, SBA certifies that this rule does
not have any federalism implications
warranting the preparation of a
Federalism Assessment.

List of Subjects in 13 CFR Part 121

Administrative practice and
procedure, Government procurement,
Government property, Grant programs—
business, Handicapped, Loan
programs—business, Reporting and
recordkeeping requirements, Small
businesses.

For the reasons set forth above, SBA
amends title 13, Code of Federal
Regulations (CFR), as set forth below.

PART 121—-SMALL BUSINESS SIZE
REGULATIONS

1. The authority citation for 13 CFR
Part 121 continues to read as follows:

Authority: Sections 3(a) and 5(b)(6) of the
Small Business Act, as amended (15 U.S.C.
832{a), 834(b}(6}}, and Pub. L. 100-656, 102
Stat, 3853 (1988).

§ 121.402(d) 1) [Revised]

2. Section 121.402(d){1) is revised to
read as follows:

L * * * *

{d)}(1) Method of determining annuval
receipts. Revenue may be taken from
the regular books of account of the
concern. If the concern 8o elects, or has
not kept regular books of account, or the
IRS has found such records to be
inadequate and has reconstructed
income of the concern, then revenues
shown on the Federal Income Tax return
of the concern may be used in
determining annual receipts. Subject to
the exception in paragraph (d){2) of this
section, revenue shown on the regular
books of account or the Federal Income
Tax return on a basis other than accrual
must be restated to show revenue on an
accrual basis for all fiscal years

beginning on or after January 1, 1990.
For purposes of either a self-certification
as to size made, or any size
determination initiated or completed,
subsequent to January 22, 1992, a firm
may elect to show revenues for fiscal
years beginning prior to January 1, 1990
on either a cash or an accrual basis of
accounting. Further, where the
completed contract method of
determining income has been used,
revenue must be restated to a
percentage of completion method prior
to determining annual receipts.

* L] . * *
Dated: December 20, 1991,

Patricia Saikf,

Administrator.

{FR Doc. 92-1458 Filed 1-21-92; 8:45 um]|
BILLING CODE 8025-01-M

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Parts 21 and 23

[Docket No. 103CE, Speclal Condition 23-
ACE-70]

Special Conditions; Beechcraft Model
A3J6 Airplane

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final special conditions; request
for comments,

SUMMARY: These special conditions are
being issued to Tradewind Turbines for
a Supplemental Type Certification (STC)
on the Beechcraft Model A36 airplane. -
This airplane will have novel and
unusual design features when compared
to the state of technology envisaged in
the applicable airworthiness standards.
These novel and unusual design features
include the installation of electronic
displays for which the applicable
regulations do not contain adequate or
appropriate airworthiness standards for
the protection of these systems from the
effects of high intensity radiated fields
(HIRF]. These special conditions contain
the additional safety standards which
the Administrator considers necessary
to establish a level of safety equivalent
to the airworthiness standards
applicable to these airplanes.
DATES: The effective date of these
special conditions is February 21, 1992,
Comments must be received on or
before February 21, 1992,
ADDRESSES: Comments may be matiled
in duplicate to: Federal Aviation
Administration, Office of the Assistant
Chief Counsel, ACE~7, Attention: Rules
Docket Clerk, Docket No. 103CE, room
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1558, 601 East 12th Street, Kansas City,
Missouri 64108. All comments must be
marked: Docket No. 103CE. Comments
may be inspected in the Rules Docket
weekdays, except Federal holidays,
between 7:30 a.m. and 4 p.m.

FOR FURTHER INFORMATION CONTACT:

J. Lowell Foster, Aerospace Engineer,
Standards Office (ACE~110), Aircraft
Certification Service, Central Region,
Federal Aviation Administration, room
1544, 601 East 12th Street, Federal Office
Building, Kansas City, Missouri 64108;
telephone {816) 426-5688.
SUPPLEMENTARY INFORMATION:

Comments Invited

The FAA has determined that good
cause exists for making these special
conditions effective 30 days after
issuance; however, interested persons
are invited to submit such written data,
views, or arguments as they may desire
Communications should identify the
regulatory docket and special conditions
number and be submitted in duplicate to
the address specified above. All
communications received on or before
the closing date for comments will be
considered by the Administrator. These
special conditions may be changed in
light of the comments received. All
comments submitted will be available in
the rules docket for examination by
interested parties, both before and after
the closing date for comments. A report
summarizing each substantive public
contact with FAA personnel concerning
this rulemaking will be filed in the
docket. Persons wishing the FAA to
acknowledge receipt of their comments
submitted in response to this request
must include a self-addressed, stamped
postcard on which the following
statement is made; “Comments to
Docket No. 103CE.” The postcard will be
date stamped and returned to the
commenter.

Background

On November 8, 1991, Tradewind
Turbines, Post Office Box 31930,
Amarillo, Texas 79120-1930, made an
application to the FAA for a
supplemental type certificate (STC) for
the Beechcraft Model A36 airplane. The
proposed modification incorporates a
novel or unusual design feature such as
digital avionics consisting of an
electronic flight instrument system
(EFIS) that is vulnerable to HIRF
external to the airplane.

Type Certification Basis

The type certification basis for the
Beechcraft Model A38 airplane is as
follows: Part 23 of the Federal Aviation
Regulations (FAR), effective February 1,
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1965, including amendments 23-1
through 23-41; Special Federal Aviation
Regulations (SFAR) No. 27, effective
February 1, 1974, as amended by
amendments 27-1 through 27-5; part 36
of the FAR, effective December 1, 1969,
as amended by amendments 36-1
through 36-15 and special conditions
adopted by this rulemaking action.

Discussion

Tradewind Turbines plans to
incorporate certain novel and unusual
design features into an airplane for
which the airworthiness standards do
not contain adequate or appropriate
safety standards for protection from the
effects of HIRF. These features include
electronic systems, which are
susceptible to the HIRF environment
and that were not envisaged by the
existing regulations, for this type of
airplane.

Special conditions may be issued and
amended, as necessary, as part of the
type certification basis if the
Administrator finds that the
airworthiness standards designated in
accordance with § 21.17(a)(1) do not
contain adequate or appropriate safety
standards because of novel or unusual
design features of an airplane. Special
conditions, as appropriate, are issued in
accordance with § 11.49 after public
notice, as required by §§ 11.28 and
11.29(b), effective October 14, 1980, and
become a part of the type certification
basis, as provided by § 21.17(a)(2).

Protection of System from High
Intensity Radiated Fields (HIRF):
Recent advances in technology have
given rise to the application in aircraft
designs of advanced electrical and
electronic systems that perform
functions required for continued safe
flight and landing. Due to the use of
sensitive solid state components in
analog and digital electronics circuits,
these advanced systems are readily
responsive to the transient effects of
induced electrical current and voltage
caused by the HIRF incident on the
external surface of aircraft. These
induced transient currents and voltages
can degrade electronic systems
performance by damaging components
or upsetting system functions.

Furthermore, the electromagnetic
environment has undergone a
transformation that was not envisaged
when the current requirements were
developed. Higher energy levels are
radiated from transmitters that are used
for radar, radio, and television. Also, the
population of transmitters has increased
significantly.

The combined effect of the
technological advances in airplane
design and the changing environment

has resulted in an increased level of
vulnerability of electrical and electronic
systems required for the continued safe
flight and landing of the airplane.
Effective measures against the effects of
exposure to HIRF must be provided by
the design and installation of these
systems. The accepted maximum energy
levels in which civilian airplane system
installations must be capable of
operating safely are based on surveys
and analysis of existing radio frequency
emitters. These special conditions
require that the airplane be evaluated
under these energy levels for the
protection of the electronic system and
its associated wiring harness. These
external threat levels are believed to
represent the worst case to which an
airplane would be exposed in the
operating environment.

These special conditions require
qualification of systems that perform
critical functions, as installed in aircraft,
to the defined HIRF environment in
paragraph 1 or, as an option to a fixed
value using laboratory tests, in
paragraph 2, as follows:

{1) The applicant may demonstrate
that the operation and operational
capability of the installed electrical and
electronic systems that perform critical
functions are not adversely affected
when the aircraft is exposed to the HIRF
environment, defined below:

TABLE |.—FIELD STRENGTH VOLTS/

METER
Frequency Peak Average
10-500 KHz......ccceursiresuccresnsorens 60 60
,000... 80 80
200 200
33 33
100-200 ...crrucrnrssemrneseraserseassassanes 150 33
33
J 935
1-2 GHz 7,850 1,750
2-4 6,000 1,150
4-8 . 6,800 310
6-8 3,600 666
8-12 5,100 1,270
12-18 3,500 551
18-40 2,400 750

The envelope given in paragraph 1
above is a revision to the envelope used
in previously issued special conditions
in other certification projects. It is based
on new data and SAE AE4R
subcommittee recommendations. This
revised envelope includes data from
Western Europe and the United States.
It will also be adopted by the European
Joint Airworthiness Authorities.

or:

(2) The applicant may demonstrate by
a laboratory test that the electrical and
electronic systems that perform critical
functions can withstand a peak of

electromagnetic field strength of 100
volts per meter (v/m) or the external
HIRF environment, whichever is less, in
a frequency range of 10KHz to 18GHz.
When using a laboratory test to show
compliance with the HIRF requirements,
no credit is given for signal attenuation
due to installation.

A preliminary hazard analysis must
be performed by the applicant for
approval by the FAA to identify
electrical and/or electronic systems that
perform critical functions. The term
“critical” means those functions whose
failure would contribute to, or cause, a
failure condition that would prevent the
continued safe flight and landing of the
airplane. The systems identified by the
hazard analysis that perform critical
functions are candidates for the
application of HIRF requirements. A
system may perform both critical and
non-critical functions. Primary
electronic flight display systems, and
their associated components, perform
critical functions such as attitude,
altitude, and airspeed indication. The
HIRF requirements apply only to critical
functions.

Compliance with HIRF requirements
may be demonstrated by tests, analysis,
models, similarity with existing systems,
or a combination thereof. Service
experience alone is not acceptable since
such experience in normal flight
operations may not include an exposure
to the HIRF environment. Reliance on a
system with similar design features for
redundancy as a means of protection
against the effects of external HIRF is
generally insufficient since all elements
of a redundant system are likely to be
exposed to the fields concurrently.

Conclusion

In view of the design features
discussed for the Beechcraft Model A36
airplane, the following special
conditions are issued. This action is not
a rule of general applicability and
affects only those applicants who apply
to the FAA for approval of these
features on these airplanes.

The substance of these special
conditions has been subject to the notice
and public comment procedure in
several prior instances. For example, the
Piper PA-42 (51 FR 37711, October 24,
1986), the Dornier 228-200 (53 FR 14782,
April 26, 1988), and the Cessna Model
525 (56 FR 49396, September 30, 1991).
For this reason, and because a delay
would significantly affect the applicant's
installation of the system and
certification of the airplane, which is
imminent, the FAA has determined that
good cause exists for adopting these
special conditions without notice;
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therefore, special conditions are being
issued without substantive changes for
this airplane and made effective 30 days
after issuance.

List of Subjects in 14 CFR Parts 21 and
23

Aircraft, Air transportation, Aviation
safety, and Safety.

The authority citation for these
special condiiirns is a3 follows:

Authority: Secs. 313(a), 801, and 603 of the
Federal Aviation Act of 1958; as amended (49
U.S.C. 1354(a}, 1421, and 1423}, 42 US.C.
106(g); 14 CFR 21.16 and 21.10%; and 14 CFR
11.28 and 11.49.

Adoption of Speciai Conditions

Accordingly, pursuant te the authority
delegated to me hy the Administrator,
the following special conditions are
issued as part of ibe type certification
basis for the moditied Beecherift Model
A36 airplane:

1. Protection of Electricd and
Electronic Systems from High Intensity
Radiated Fields (FII/EF). Each system
that performs critical functions must be
designed and insialled to ensure that the
operation and operational capabilities of
these systems to perform critical
functions are not adversely affected
when the airplane is exposed to high
intensity radiated electromagnetic fields
external to the airplane.

2. For the purpose of these special
conditions, the following definitions
apply: Critical Functions. Functions
whose failure would contribute to or
cause a failure condition that would
prevent the continued safe flight and
landing of the airplane.

Issued in Kansas City, Misscuri on January
13, 1992,

Barry D. Clements,

Manager, Small Airplene Directorate,
Aircraft Certification Service.

[FR Doc. 92-1485 Filed 1-21-92; 8:45 am}
BILLING CODE 4210-13-M

14 CFR Part 39

[Docket No. 91-NM-241-AD; Amdt. 39-
8158; AD 51-13-1C R1]

Airworthiness Directives; Boeing
Model 747 Series Airplanes Equipped
With Pratt and Whitney PW4000
Engines; and Boeing Model 767 Serles
Airplanes Equipped With Pratt and
Whitney PW4000 or General Eiectric
CF6-80C2-B2F and CF6-80C2-B6F
Engines

AGENCY: Fcderal Aviation
Administration {FAA), DOT.
ACTION: Final rule.

SUMMARY: This amendment revises an
existing airworthiness directive (AD),
applicable to certain Boeing Models 747
and 767 series airplanes, which
currently requires the installation of
new Engine Indicating and Crew
Alerting System (EICAS) computers. The
requirements of that AD are intended to
prevent overspeed or uncommanded
shutdown of an engine. This amendment
adds additional airplane/engine
cenfigurations to the applicability of the
rule. This action is prompted by a
determination that these additional
airplanes are subject to the same unsafe
condition addressed in the existing AD.

paTeS: Effective February 26, 1992,

The incorporation by reference of
certain publications listed in the
regulations was approved by the
Director of the Federal Register on
August 21, 1991 |Amendment 39-7041,
(56 FR 29174, June 26, 1991)].

ADDRESSES: The applicable service
information may be obtained from
Boeing Commercial Airplane Group,
P.O. Box 3707, Seattle, Washington
98124. This information may be
examined at the FAA, Northwest
Mountain Region, Transport Airplane
Directorate, 1601 Lind Avenue SW.,
Renton, Washington; or at the Office of
the Federal Register, 1100 L Street NW.,
room 8401, Washington, DC.

FOR FURTHER INFORMATION CONTACT:
Sulmo Mariano, Aerospace Engineer,
Seattle Aircraft Certification Office,
Propulsion Branch, ANM-1408, FAA,
Transport Airplane Directorate, 1601
Lind Avenue SW., Renton, Washington
98055-4056; telephone (206) 227-2687;
fax (206) 227-1181.

SUPPLEMENTARY INFORMATION: On June
5, 1991, the FAA issued AD 91-13-10,
Amendment 39-7041 (58 FR 29174, June
28, 1991), which is applicable to Boeing
Model 747 series airplanes equipped
with Pratt and Whitney PW4000 engines
and Model 767 series airplanes equipped
with Pratt and Whitney PW4000 or
General Electric CF6-80C2-B6F Engines.
That AD requires the installation of new
Engine Indicating and Crew Alerting
System (EICAS) computers on these
airplanes to provide proper message
function and allow removal of a
limitation from the airplane flight
manual (AFM), The requirements of that
AD are intended to prevent overspeed
or uncommanded shutdown of an
engine.

After issuance of that AD, it came to
the attention of the FAA that some
Boeing Model 767 airplanes that are
equipped with GE CF8-80C2-B2F series
engines are also subject to the unsafe
condition addressed by AD 91-13-10,

but were not included in the
applicability of that AD. A careful
review of Boeing Service Bulletin 767-
31-0038, dated April 12, 1990, which is
referenced in the existing AD as the
appropriate source for service
information, indicated that all Model 767
airplanes equipped with either GE CF6-
80C2--B2F or CF8-80C2-B6F series
engines were identified in the effectivity
of the service bulletin. However, this
information is not clearly stated in the
service bulletin; the service bulletin
identifies the affected airplanes, but
does not list their engine models.
Therefore, the applicability of AD 91.-
13-10 must be revised by including the
Model 767 airplanes equipped with GE
CF6-80C2-B2F series engine, since these
airplanes are also subject to the
addressed unsafe condition.

The FAA has determined that all
Model 767 airplanes equipped with
General Electric CF6-80C2-B2F engines
are operated currently by foreign
operators under foreign registry and,
therefore, are not directly affected by
this AD action. Nevertheless, this AD
action is necessary to advise the
cognizant foreign authorities that the
subject unsafe condition may exist on
these airplanes. Should one of the
affected airplanes be placed on the U.S.
Register in the future, it will require
approximately 3 work hours to
accomplish the replacement procedures,
at an average labor charge of $55 per
work hour. Based on these figures, the
cost impact of this AD would be $165
per airplane.

The regulations adopted herein will
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various levels
of governmert. Therefore, in accordance
with Executive Order 12612, it is
determined that this final rule does not
have sufficient federalism implications
to warrant the preparation of a
Federalism Assessment.

For the reasons discussed above, 1
certify that this action (1) is not a “major
rule” under Executive Order 12291; (2} is
not a “significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1879); and (3} will
not have a significant economic impact,
positive or negative, on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.
A final evaluation has been prepared for
this action and it is contained in the
Rules Docket. A copy of it may be
obtained from the Rules Docket.



Federal Register / Vol. 57, No. 14 / Wednesday, January 22, 1992 / Rules and Regulations

2447

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety. Incorporation by reference.
Safety.

Adoption of the Amendment

Accordingly, pursuant to the authority
delegated to me by the Administrator,
the Federal Aviation Administration
amends 14 CFR part 39 of the Federal
Aviation Regulations as follows:

PART 39--{AMENDED]

1. The authority citation for part 39
cortinues to read as follows:

Authority:494.5.C. 1354(4), 1421 and 1423
49 U.S.C. 106{g); and 14 CFR 11.89

§39.13 [Amended]
2. Section 39.13 is amended by

revising Amendiment 39-7041, to read as
follows:

91-13-10R1 Beeing: Amendment 39-8158.
Docket No. g1-NM-241-AD. Revises AD
91-13-10, Amendment 99-7641.

Applicability-Model 747 series airplanes
equipped with Pratt.and Whitney PW4600
engines; and Model 767 series airplanes
equipped with Pratt and Whilney PW4000,
Ceneral Electric CF6-80C2-B2F, or General
Electric CP8-80C2-B6F series engines:
certificated in any category.

Compliance: Required as indicated, unless
previously accomplished.

To prevent overspeed or uncommanded
shiidown of an engine, accomplish the
following:

{a) For Model 747 series airplanes equipped
with Pratt and Whitney PW4060 engines, and
Model 787 series airplanes squipped with
Pratt and Whitney PW4000 orGeneral
Electric CF6-88C2-H6F engines: Within 3
days after May 22, 1989 {the effective date of
Amendment 30-6210), add the following to
the Limitations Section of FAA-approved
Airplane Flight manual {AFM). This may be
accomplished by inserting a copy of this AD
in the AFM.

“Prior to each-departure, with all engines
running, refer to the EICAS status page and
determine the dispatch capability of the
aircraft.”

{b) Within the next 24 months after August
12, 1981 (the effective date of Amendment 39—
7031}, replace five EICAS computers in
accordance with the appropriate service
bulletin listed below. After replacement of
the EICAS computers in accordance with the
specified service bulletins, the AFM
limitation required by paragraph {a) of this
AD may be removed.

{1) For Model 747 series airplanes listed in
Boeing Service Bulletin 747-31-2151, dated
March 28,1990,

{2) For Model 767 series airplanes-equipped
with Pratt.and Whitney PW4000 engines
Histed in Boeing Service Bullefin 767-31-<0033,
Revision 1, dated September 27, 1990,

(3} For Madel 787 series airplanes equipped
with-General Electric CF6-80C2-B6F engines
listed in Boeing Service Bulletin 767-31-0038,
dated April 12, 1890,

(c) For Model 787 sertes airplanes equipped
with Generval Electric CP8-80C2-B2F engines:

(1) Within the next 3 days alter the
effective date of this AD, add the following to
the Limitations Section of FAA-approved
Airplane Flight manual {AFM). This may be
accomplished by inserting a copy of this AD
in the AFM.

“*Prior to each departure, with all engines
running, refer to the EICAS status page and
determine the dispatch capability of the
aircraft.”

{2) Within the next 24 months afier the
effective date of this AD, replace the EICAS
computers in accordance with Boeing Service
Bulletin 767-31-0038, dated April 12, 1990.
After incorporation-of the FICAS computers,
the AFM limitation required by paragraph
(c}{(1) may be removed.

(d) For airplanes not subject to paragraph
{b) or {c)of this AD, within the next 30 days
after the effeciive date of this AD, remove the
AFM limitation required by paragraph (a) of
this AD.

(e} An alternative method of compliance or
adjustment of the compliance time, which
provides an acceptable level.of safety, may
be used when approved by the Manager,
Seattle Airoraft Certification Office (ACD).
FAA, Transport Airplane Directoraie.

Note: The request should be forwarded
through an FAA Principal Maintenance
inspector, who may concur.or-comment and
then send it to the Manager, Seattle ACO.

() Special flight permits may be issued in
accordance with FAR 21.197 and 21.199 to
operate airplanes to a base in order to
comply with the requirements of this AD.

(g) The replacement requirements shall be
done in accordance with the following Boeing
Service Bulletins, which incorporate the
following list of affected pages:

gﬁmﬁ: Rm" | Date Pages
747-31-2151 ... Original........ ‘March 29, 1-10
| 1990,
767-31-D033, | 1o, September | 1,2, 4,
v 27,1990, B
| Original........| May 31, 3,67,
: 4 1990, ‘8,9,
! 10
767-31-0038.....| Criginal....... | April 12, 1-8
‘ 1 1990
1!

This ingorporation by reference was
previously approved by the Director of the
Federal Register at 56 FR 29174 in accordance
with 5 U.S.C. 552(a) and 1 CFR part 51.
Copies may be obtained from Boeing
Commercial Airplane Group, P:0O. Box 3707,
Seattle, Washington 98124, Copies may be
inspected at the FAA, Transport Airplane
Directorate, 1601 Lind Avenue SW., Renton,
Washingten; or at the Office of the Federal
Register 1100 L .Street NW.. room 8401,
Washington, DC.

(k) This amendment {39-8158), AD 91-13-10
R1, becomes effective February 26, 1992.

Issued in Renton, Washingtos, on January
7, 1992,

Darrell M. Pederson,

Acting Manager, Transpont Airplane
Directorate, Aircraft Certification Service.
{FR Doc. 82-1486 Filed 1-21-92; 8:45 am]
BILLING CODE 4010-13-M

DEPARTMENT :OF THE TREASURY
Customs Service

19 CFR Parts 10, 148.and 178
[7.D.92-8)

RIN 1515-AA75

Customs Regulations Amendments
Reiating to the United States-Canada
Free-Trade Agreement

AGENCY: Customs Service,
Department of the Treasury.

ACTION: Final rule.

SUMMARY: This document amends the
Customs Regulations by adopting final
rules implementing the duty preference
provisions of the United States<Canada
Free-Trade Agreement, also referred fo
as the CFTA. The document addresses
the public comments submitted in
response 1o the interim regulations by
which the CFTA was initially
implemented, and it makes certain
changes to those interim regulatory texts
in response to the public comments and
in order to set forth administrative
decisions under the CFTA that are
currently in effect.

EFFECTIVE DATE: January 22, 1992,

FOR FURTHER INFORMATION CONTACT:
Operational Aspects: Judy Schoeny,
Office of Trade Operations {202) 566
7060); Audit and Forms Aspects: Marcus
Sircus, ‘Office of Regulatory Audit (202~
566-2812); Legal Aspects: john
Valentine, OHice of Regulations and
Rulings {(202-568-8530).

SUPPLEMENTARY INFORMATION:

Background

On january 2, 1988, the United States
and Canade entered into an agreement,
the Upited States-Canada Free-Trade
Agreement {CFTA). The objectives of
the CFTA are to eliminate Customs
duties and other barriers 10 trade in
goods and services between the two
countries, facilitate conditions of fair
competition within the free-trade area.
liberalize significantly conditions for
investments within the free-trade area,
establisheffective procedures for the
joint.administration of the CFTA and
the resolution of disputes, and lay the
foundation for further bilateral and
multilateral cooperation to expand and
enhance the benefits of the CFTA. The
provisions for the CFTA were adopted
by the United States with the enactment
of the United States-Canada Free-Trade
Agreement Implementation Act of 1988
(the “Act™}, Public Law 100449, 162
Stat. 1851
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The function of the U.S. Customs
Service is to implement those portions of
the CFTA and the Act that relate to
certain trade issues, in particular the
rules of origin and related provisions,
which form the basis for determining
whether goods imported into the U.S.
from Canada are eligible for the
preferential duty treatment accorded to
goods originating in Canada, and which
are also set forth in General Note
3(c)(vii), Harmonized Tariff Schedule of
the United States (HTSUS). To this end,
Customs published interim Customs
Regulations as T.D. 89-3 in the Federal
Register on December 23, 1988 {53 FR
51762). The interim regulations provided
for a 60-day public comment period
which was subsequently extended, by a
notice published in the Federal Register
on March 13, 1989 (54 FR 10322}, to
March 23, 1989.

A total of thirteen parties submitted
comments regarding one or more
aspects of the interim regulations. The
comments received, and the Customs
responses thereto, are set forth below.

Discussion of Comments
A. Automotive Products—§ 10.84

Comment: One commenter suggested
that § 10.84 be amended to provide that
the certifications under paragraphs
(b}(1)~(3) may appear on the commercial
invoice or be attached thereto, as is
allowed under current APTA
procedures.

Customs respanse: The interim
regulations did not in any way affect the
previously accepted methods for
providing the certification required by
§ 10.84. Moreover, under paragraph
(a)(1) a Customs officer has the )
discretion to not require the certificate
based on the circumstances of the
particular importation. Accordingly,
Customs does not believe that the
proposed amendment is necessary.

Following publication of the interim
regulations, Customs noticed an error in
the next to last sentence of § 10.84(a)(1),
where reference is made to a certificate
executed by the “importer”. It is clear
that reference should be to the
(Canadian) “exporter” because only a
Canadian party would normally have
knowledge of the facts set forth in the
certificate regarding the Canadian origin
of the imported goods. This document
corrects this error.

B. Originating Goods—§ 10.303

Comment: One commenter suggests
that the regulations should allow a
maximum amount of permissible non-
qualifying content (de minimis test), e.g.,
10 percent of the export value, before
resort to the value content requirement

is deemed necessary, because (1) it is
not always possible to obtain 100
percent accurate (often, second hand)
information from suppliers, (2) the
exporter runs an unfair risk in being
required to be 100 percent accurate, and
{3) otherwise, even a minute amount of
untransformed material would expose
the whole product to the value test.

This same commenter also suggests
that the regulations should be amended
to clearly state that, for the purposes of
the value test, the determination of what
is originating or non-originating material
is to be made on the basis of the
condition of the exported product (i.e., if
a product has been transformed in
accordance with the tariff shift test, then
100 percent of the value should be
attributed to the value of materials
originating in either country). This
commenter argues that to require
otherwise would contradict the CFTA
because it would require disregarding
the further processing performed by the
exporter.

Customs responses: The rules of origin
set forth in the CFTA do not provide for
a de minimis test on third country
content.

With regard to the second point, it
should first be emphasized that the
condition of the exported product is,
indeed, the basis for determining
whether an applicable value-added
requirement is met. This being said, it
appears that this commenter is
misreading the CFTA rules of origin
which in certain circumstances require
that a distinction be made between the
origin of the exported article and the
origin of the constituent materials
contained in that exported article: In
cases where the rules of origin require
application of a value-added test, the
value of materials contained in the
article may be counted only if the
materials are considered to have
already had their origin in either CFTA
country at the time that they were
incorporated into the article. In other
words, an exported article would be
considered to consist of 100 percent
originating materials only if all of its
constituent materials were wholly (/.e,
entirely, including in all prior forms or
conditions) produced in a CFTA country
and/or transformed so as to obtain
origin in a CFTA country prior to their
incorporation into the article.
Conversely, an exported article would
be considered to contain no originating
material if the article resulted directly
from the transformation of a material
which had retained its non-CFTA
country origin up until that
transformation in the CFTA country.
Moreover, even in a case where the
exported article contains no originating

materials, the further processing
performed by the manufacturer is not
simply disregarded, because the direct
cost of that processing is independently
countable toward the value-added
requirement.

In the process of reviewing § 10.303,
Customs noticed that the HTSUS
General Note citation in paragraph (d)
refers to subdivision “(Q)", whereas the
proper reference should be to
subdivision “(R)", and that the word
“to" is missing before the citation. This
document corrects these errors.

C. Circumvention—§ 10.304(b)

Comment: One commenter alleges
that even though this provision follows
the CFTA text, it will result in subjective
and uneven application of the CFTA.
Accordingly, this commenter
recommends that the regulations be
amended to indicate that operations
performed solely in order to gain the
preference (so-called “tariff
engineering”) are permissible. This
commenter further suggests that
examples of circumvention, as
distinguished from qualifying operations
performed in Canada, should be inserted
in the regulation.

Customs response: Customs does not
believe that this provision will lead to
subjective and uneven application of the
CFTA, because CFTA eligibility will be
determined solely on the basis of
compliance with the rules of origin and
those rules are separate and distinct
from the CFTA “circumvention”
provision. The fact that “tariff
engineering” by itself would not
constitute “‘circumvention” is made
clear in the Statement of Administrative
Action, which accompanied the Act,
wherein the following is stated: “The
well-established right to configure
merchandise in such a way that it is
within the scope of one tariff provision
that is more advantageous than another
will not be infringed in any respect. The
exercise of this right by itself will not be
presumed to be circumvention.”
Customs does not believe that it is
necessary to amend the regulations to
state this basic principle which is
implicit by virtue of the very existence
of the CFTA program and the rules of
origin incorporated therein. Moreover,
because a case-by-case approach is
necessary in applying the CFTA
provisions, it is not possible to lay down
general rules as regards what is or is not
“circumvention”. If doubt arises as to
whether a particular operation would be
allowable, the concerned private party
may submit a request for a prospective
ruling on the CFTA eligibility of the
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goods in questionunder Part 177 of the
Customs Regulations.

D). Value Content Requirement—§ 10.305

Comment: One commenter states that
the regulations should be amended to
clarify the difference between
includable brokerage charges
§5 10.305(b){2)(ii) and {c}{1)(ii)) and
excludable brokerage charges
(§ 10.305{e}{2)}.This commenter,
referring as an example to a case where
a Canadian broker is paid for
purchasing a product from abroad by
telephone for the manufacturer, asks
whether this is paid in Canada, or
whether it relates to the importation, or
both, and if both, whether it is part of
the value of materials.and not part of
the direct-costs o{ processing.

Customs response: This comment
refers to two separate situations,
Paragraphs (b)(2)(ii).and (c)(1)(ii)
address those costs whichare
includable in determining the value of
originating materials or the value of
goods when exported {and for which
CFTA status is claimed); paragraph
{e}(2), on the other hand, refers to those
costs which are not considered “direct”
costs of processing operations. Although
a brokerage charge may be includable
for purposes of determining the value of
either constituent materials or exported
goods, it may not be included as a direct
cost of processing. Customs believes
that the regulations are sufficiently clear
on this point and that no change is
required.

Comment: Two commenters
recommend amending § 10.305{b){2}{iv)
by adding at the end a reference to
“assists”, because the reference to
subparagreph 1(b) of Article 8 of the
Agreement-on Implementation of Article
ViI of the GATT is not sufficiently
explanatory. One of these commenters
further suggests the inclusion thereinof
citations to the Customs Regulations
provisions which discuss assists,

Customs response: Customs does not
agree that the proposed amendments
should be made. The regulatory
reference follows the terms of the CFTA
and of Genersl Nete 3{c){(vii}{N}(1)}{IV),
HTSUS, where use of the internstional
GATT reference was deemed
appropriate in consideration of the
bilateral thence, international) nature of
the CFTA. Thus, a reference to “assists”,
which is not used in the international
valuation code, would not be
appropriate in this regulatory context.
E. Retroactive Claims/Religuidation—
§8 10.307(b) and {g)

Camment: Six commenters state that

§ 10.307 is too restrictive in requiring
that a claim for CFTA treatment be filed

when the entry summary is filed

(8 10.307(b}) and that the Exporter's

Gertificate of Origin (Customs Form 353)

be available when that claim is filed

{§ 10.307(c)). They argue that these

provisions bar retroactive claims for

CFTA treatment, that better accuracy of

claims will result if claims are allowed

after filing the entry summary when all
the facts are known, and that, as in the
case of the Generalized System of

Preferences {GSP} and the Caribbean

Basin Initiative {CBI}, claims should be

allowed, and Customs Form 353 made

available, at any time prior to final
liquidation. These commenters propose
one or more of the following regulatory
amendments to address these problems:

—Deletion of the restriction in
§ 10.307(b).

~—Amendment of § 10.307 1o reflect the
language in §8§ 10:172, 10.173{a),
10.198{z) and 10.112 of the Customs
Regulations and to specifically allow
action under 19 U.S.C. 1514 and
1520(c)(1}. One commenter specifically
suggests amending § 10.307(c) by
inserting the followingin the last
sentence after “section™ "or at the
time of the filing of a request for
remedial action under Parts 173 or 174
of this Chapter”.

—Amendment of § 10112 1o explicitly
allow for later availability of the
Customs Form 353.

Customs response: The reguirement in
the second sentence of § 10.307(c) that
the Exporter's Certificate of Origin
“must be available™ [/.e, must be in
existence) at the time the preference is
claimed is merely a consequence of the
requirement in the first sentence that a
claim “shall be based” on the Exporter's
Certificate of Origin. This first sentence
requirement reflects the terms of Annex
406 of the CFTA which provides, among
other things, that any importer making a
declaration that goods meet the CFTA
rules of origin must “base such
declaration on the exporter’s written
certification to the same effect”.

However, Customs does agree that
§ 10.307 may be cverly restrictive in
appearing to provide that a claim for
CFTA treatment can be made-only at
the time of the filing of the entry
summary by placing thereon the symbol
“CA" before the HTSUS subheading
covering the goods inquestion. There
was never any intent on the part.of
Customs to denry to importers the
opportunity afforded under other
provisions of law to make a claim for a
CFTA duty preference ufter the filing of
the entry summary or-egquivalent
documentation, either before or after
liquidation of the entry. Thus, an
importer may file aclaim for a CGFTA

preference after filing the entry
summary or itsequivalent (1) at any
time prior to Jiguidation, by requesting
correction of the entry and submitting a
valid Exporter's Certificate of Origin
with a-correcied entry, {2) within 30
days after liquidation, by filing a protest
under 19 U.S.C. 1514, or(3):at any time
within.one year.of the date of
Jiquidation, by submission of a letter to
Customs under 19 U.8.C. 1520{c})(1)
requesting reliquidation of the entry
provided the request is based on a
clerical error, mistake of fact, or other
inadvertence not amounting to an error
in the construction of a law. It should be
noted, however, that a valid Exporter’s
Certificate of Origin-covering the goods
in-question also must be in-existence at
the time that such a post-entry/entry
summary claim is made.

Customs does not believe that it
would be appropriate to amend § 10.307
to reflect the language of §§ 10112,
10.172, 10.173(a), and 10.198(a) because
those provisions generally concern the
submission of documents which are a
condition of entry {such as the GSP/CBI
Certificate of Origin Form A), whereas
the CFTA Exporter’s Certificate of
Origin is not required as part of the
entry/entry summary (it is submitted to
Customs only after entry and only if
specifically requested). Nor does it seem
necessary or appropriate to refer
specifically to the right to file an
amended eniry or seek remedial action
ander 19 US.C. 1514 or 1520{c}(1)
‘because these are actions of general
applicability and thus .are not normally
cited in a context as specific as the
CFTA, and it is noted in this regard that
no problems appear to have arisen from
the longstanding absence of such
references in the GSP.and CBI
regulations, Rather, it would appear
preferable to simply remove the overly
restrictive language from § 10.307 50 as
to better reflect the law and current
Customs policy. Accordingly, § 10.307
has been amended {1} in paragraph {a},
by replacing the words “is claimed” by
the words “may be claimed”, (2) in
paragraph (b), by deleting the first
sentence and by redrafting the retained
second sentence of refer to a timely
claim “for.a preference under the
Agreement”, .and {3} in paragraph {c), by
deleting the words “under paragraph (a)
of this section” which appear twice .and
by simply referring f0 a claim for a
preference “‘under the Agreement”.

F. General Use of Customs Form 353

LComment: One commenter argues that
Customs Form 353 should not be used at
all, ‘because in its present form it is not
required by the CFTA, is 400 long-and
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complicated, and does not serve to
enforce the basic thrust of the CFTA
which is country of origin of the
imported goods. Instead, this commenter
suggests allowing a simple written
statement that the goods qualify under
the CFTA, which could be put on
existing Customs documents.

Customs response: Customs does not
agree. The format of the Exporter's
Certificate of Qrigin was developed
during bilateral discussions between the
United States and Canada. Mereover,
this commenter appears to
misunderstand the main thrust of the
CFTA, which is reduced or duty-free
treatment for goods that meet specific
rules of origin (which involve more than
merely “country” of origin); the elements
on Customs Form 353 are included
primarily with those rules of origin in
mind and are necessary to establish
CFTA eligibility. A simple written
statement that the goods qualify under
the CFTA, placed on existing Customs
documents, would be totally inadequate
for verifying CFTA eligibility.

Comment: One commenter suggests
that the regulations be amended to
allow bonding for production of
Customs Form 353, as is done in the case
of the GSP and CBI.

Customs response: Inasmuch as the
CFTA specifically requires that a claim
for duty preference be based on an
existing written certification by the
exporter, and in view of the fact that the
Exporter's Certificate of Origin does not
form part of the entry package (rather, it
is only submitted after entry and only if
requested by Customs), it is not a
bondable form. As regards the practice
under the GSP and CBlI, this commenter
fails to note the distinction between the
Certificate of Origin Form A {which is
normally part of the entry package) and
the GSP and CBI Declaration which, like
the CFTA form, is submitted only upon
request for post-entry verification and
thus has never been a bondable form.
Moreover, Customs has taken a policy
decision, reflected in Directive 3550-27
dated Scptember 8, 1987, to reduce
paperwori: by requiring neither a bond
for praduction of a missing document
(such as a GSP or CBI Form A} nor
actual submission of the missing
document unless Customs specifically
requests it in writing. Accordingly,
Customs does not accede to this
commenter’s suggestion.

Comment: One commenter
recommends that § 10.307(c} be
amended to permit completion and
signature of Customs Form 353 by the
person who has knowledge of the origin
content of the goods (i.e., the actual
supplier or manufacturer), because the
. exporter is often a consolidator or

packager who does not have the
necessary information and thus should
not bear the responsibility and liability
for this. This commenter suggests that
this could be done by defining
“exporter” to include the actual supplier
or manufacturer, with the result that the
consolidator/exporter who is not the
actual supplier would only be
responsible for passing on the Customs

-Form 353 which accompanied the goods

to their consclidation location.

Customs Response: The CFTA
specifically requires that the
certification be made by the “exporter”.
In a case in which the exporter is only a
consolidator or packager, it nevertheless
remains the responsibility of that
exporter to obtain from the supplier or
manufacturer the information needed to
make the required certification.

Comment: One commenter suggests
that brokers should be permitted in the
regulations to correct clerical and more
substantial errors appearing on Customs
Form 353, with the approval of the
exporter. This commenter further argues
that brokers should not be required to
possess or retain Customs Form 353 at
any time, because it is the responsibility
and liability of the consignee/buyer to
do so.

Customs response: As regards the
correction of clerical or other errors on
Customs Form 353, a broker with a valid
power of attorney from the exporter is
empowered to act in that principal's
name and thus would have the authority
to correct such errors. With regard to the
possession or retention of Customs Form
353, it should be noted that brokers
acting as importer of record or as an
agent on behalf of the importer of record
are required to maintain records
pertaining to the transaction, under 19
U.S.C. 1508 and under 19 U.S.C. 1641 and
the regulations issued thereunder (19
CFR part 111). Accordingly, Customs
does not believe that any changes to the
regulations are necessary or appropriate
in regard to these points.

Comment: One commenter
recommends that Customs Form 353 be
amended throughout to include citations
to the HTSUS General Note provisions
dealing with the CFTA.

Customs Response: Customs believes
that inclusion of citations to the various
HTSUS General Note 3(c) provisions
dealing with the CFTA would unduly
complicate Customs Form 353, thus
rendering it more difficult to use.
Moreover, inclusion of such citations
would require amending the Form if at
any future time the numbering scheme
within General Note 3(c) were changed.
In addition, because Customs Form 353
is a dual-use form acceptable in both
Canada and the United States under the

CFTA, inclusion of only citations to
United States legal provisions would
appear to be inappropriate. Customs
believes that the present approach,
whereby a general cross-reference to
HTSUS General Note 3(c) is set forth in
§ 10.301, is preferable.

G. Specific Elements of Customs Form
353

1. Field 2—Blanket Certification

Comment: In order to align with the
Canadian practice and reduce
paperwork, two commenters
recommend that the 6-month period for
blanket certifications be extended to 12
months. Another commenter suggests
that the regulations be amended to
specifically provide for blanket
certifications, including the length of
time for which they will be valid.

Customs response: When the CFTA
went into effect Customs determined
that for import purposes it would be
preferable to provide for blanket
certifications for a maximum period of
only 6 months, until such time as it could
be determined that a longer period (i.e.,
12 months) would be workable. Customs
subsequently reviewed the issue and
concluded that it would be in the best
interests of the public and the
Government to allow a 12-month
blanket certification period.
Accordingly, on May 2, 1990, Customs
Headquarters advised field offices by
telex (and the trade community through
those field offices) that blanket
exporter's certificates completed on or
after June 1, 1990, could have a
maximum valid period of 12 months.

Customs agrees that the regulations
should refer to blanket certifications and
to the maximum 12-month period, and it
is noted in this regard that, as further
discussed below, such a change will
also provide an opportunity to clarify an
administrative position which Customs
has taken with regard to the use of
blanket certifications.

2. Field 3—Consignee Identification

Comment: Two commenters
recommend complete elimination of
Field 3 on the grounds that (1) it is
burdensome for exporters who ship
identical merchandise to many
consignees, (2} the name of the
consignee is irrelevant to the issue of
whether the goods qualify for CFTA
treatment and (3) the identity of the
consignee appears elsewhere in the
entry package.

Customs response: Field 3 should be
retained because its inclusion on the
Form resulted from bilateral discussions
between the U.S. and Canada, and its
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elimination should similarly be made
only by bilateral agreement. :
Nevertheless, Customs has recognized
that completion of Field 3 may create an
unnecessary burden when the same
information is on the entry documents,
Accordingly, on October 1, 1990,
Customs Headquarters advised field
offices by telex (and the trade
community through those field offices)
that henceforth (1) an exporter will be
allowed to leave Field 3 blank unless it
is the exporter’s intention to restrict the
applicability of the Form to one or more
buyers, or (2} alternatively, exporters
will be allowed to issue blanket
certificates showing “Various" in Field
3. In connection with the next revision
of Customs Form 353, consideration will
be given to whether the instructions on
the reverse side should be amended to
reflect this position.

Comment: Three commenters raise
issues regarding the identity of the party
to be included in Field 3. One
commenter simply recommends that the
regulations define “consignee"” so that it
is clear what party should be identified
in the field. Another commenter suggests
that, to avoid the need for obtaining a
new Customs Form 353 when a blanket
certification is out of date because there
are new ultimate customers to whom the
goods will be delivered, only the
identity of the intended user {i.e., the
importer of record) should be required in
Field 3. The third commenter states that
the regulations should allow the
identification in Field 3 to include the
consignee, purchaser or importer.

Customs response: Shortly after the
CFTA went into effect, Customs
Headquarters issued a telex to field
offices (with instructions that copies be
provided to the trade community)
stating that the party to be identified in
Field 3 could be the consignee, the
purchaser, or the importer of record, and
this remains the Customs position. The
flexibility provided by this position
could, among other things, solve the
problem of having to obtain a new
Customs Form 353 where a blanket
certification is no longer valid due to the
acquisition of new ultimate customers.
As in the case of the blanket
certification period, Customs is of the
opinion that any further clarification as
to the party or parties to be identified in
Field 3, if deemed necessary, should not
be done through a regulatory
amendment but rather should be
reflected in the instructions set forth on
the reverse side of Customs Form 353.
Accordingly, Customs will consider
including this change in connection with
the néxt revision of Customs Form 353.

3. Field 4—Producer Identification

Comment: Three commenters suggest
elimination of Field 4 because (1) it goes
beyond the intent of the Customs Form
353 which is to show the relationship
between the exporter and the importer,
(2) identification of the manufacturer(s)
poses a substantial administrative
burden in cases involving multiple line
items and manufacturers in one
shipment and (3) confidentiality of
business information would be lost if the
exporter is compelled to reveal the
names of its suppliers to its export
customers, and this could potentially
lead to a loss of future sales to those
customers who would be able to source
the goods directly from the suppliers. On
the issue of confidentiality, one of these
commenters suggests, in the alternative,
that some way be found to maintain
confidentiality, e.g., by merely requiring
that the exporter maintain on file the
certificates of origin from its suppliers.

Customs response: Customs does not
agree that Field 4 goes beyond the intent
of Customs Form 353, because the true
purpose of the form is to demonstrate
that the imported goods originate in
Canada under the CFTA rules, and
information regarding the producer is
often a crucial factor in verifying the
origin of the goods. As regards the
alleged substantial administrative
burden resulting from this requirement,
Customs would point out that a decision
whether to enter into a CFTA
transaction is essentially a business
decision requiring a balancing of
anticipated rewards against possible
drawbacks or risks. Accordingly, Field 4
must be retained. _

On the issue of confidentiality,
Customs has recognized that completion
of Field 4 could result in the disclosure
of sensitive information regarding the
exporter's sources of supply. In order to
address this problem, Customs
Headquarters on October 1, 1990,
advised field offices (and the trade
community through those field offices)
that henceforth Field 4 may be
completed with the statement
“Available to U.S. Customs Upon
Request”. Customs will consider
whether a corresponding amendment to
the instructions applicable to Field 4
should be made during the next revision
of Customs Form 353.

4. Fields 5 and 7—Origin Criteria

Comment: One commenter states that
these two fields are unnecessary arid
thus should be eliminated because they
do not serve to establish eligibility. In
other words, if Customs questions the
claimed eligibility, other evidence would

still have to be presented to Customs to
support the claim.

Customs response: Customs does not
agree that these two fields should be
eliminated. Where a claim for CFTA
treatment is filed, there is a presumption
that the exporter has performed a
review of the goods to determine that
they comply with the CFTA origin
criteria. The Exporter’s Certificate of
Origin, and in particular the information
in Fields 5 and 7, serves to support that
presumption. In many cases the
information provided on the certificate,
coupled with the Customs officer’s
knowledge of the particular product line,
will obviate the need to ask for
additional evidence to support the
claim. On the other hand, in the absence
of the information contained in Fields 5
and 7, other evidence to support the
claim would have to be submitted in
every case.

Comment: One commenter points out
that an additional criterion is necessary
in Field 5, namely, a category for goods
which comprise only goods which are
wholly produced or obtained in Canada
or the United States and/or goods which
otherwise qualify as materials
originating in Canada or the United
States.

Customs response: The CFTA texts do
not specifically address a product which
is not “wholly” produced or obtained in
the United States or Canada but which
consists entirely of materials that have
United States or Canadian origin under
the CFTA origin rules. Consultations
between the United States and Canada
to resolve this problem are ongoing.

5. Field 8—~Description of Goods

Comment: Two commenters argue
that Field 8 is unnecessary because the
information requested is already
available on invoices and other
documents in the entry package.

Customs response: Customs does not
agree. A description of the goods is
necessary to establish a connection
between the goods covered by the CFTA
claim and those goods as described on
the invoices and other documents in the
entry package. This is particularly true
in cases where the shipment in question
covers both goods covered by a CFTA
claim and goods for which no CFTA
claim is made. Finally, given the fact
that the Exporter's Certificate of Origin
is only supplied to Customs after entry
has taken place, it would be extremely
difficult, if not impossible, to connect a
certificate to the correct eritry package
without a description of the goods
covered by the certificate.

Comment: Two commenters object to
the onerous administrative burden
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imposed by the requirement that the
precise or estimated number of third
country constituent materials per unit be
indicated in Field 8 if a change in tariff
classification ¢riterion is used and there
are muliple constituent materials.

Custaems response: In connection with
the administrative review and approval
of the use of Customs Form 353, the
instructions regarding third country
materials were eliminated from the
reverse side of the form. Accordingly,
there is no longer any requirement that
third country materials be separately
listed in Field 8.

6. Field 11—Certification

Comment: Two commenters argue
that the certification language should be
amended to include the words “to the
best of my knowledge and belief” in
order to aveid the strict warranty that
presently appears, because often the
person signing the Customs Form 353 is
under severe time constraints and does
not have direct knowledge as to all facts
when the certificate must be completed.

Customs resporse: The CFTA requires
that the exporter certify that the goads
in fact meet the CFTA rules of origin,
not that they appear to do so based an
the exporter’'s knowledge (however
incomplete that knowledge may be} and
belief (however misplaced that belief
may be). To amend the certification
language as proposed would be contrary
to the express terms of the CFTA and
would in effect totally nullify the legal
force of the certification procedure and
the CFTA rules or origin upon which the
duty preference is based. In response ta
the alleged lack of direct knowledge
problem, Customs points out that use of
the CFTA duty preference is not an
absolute right but rather is conditional
on the establishment of certain facts,
and the exporter must establish those
facts in advance of the claim for CFTA
treatment. As regards time constraint
problems, the exporter can always wait
until those time constraints have
disappeared and, as discussed abeve, so
long as liquidation has not become final
the U.S. importer can always delay
making the claim until a proper
Exporter's Certificate of Origin is in
hand.

Conument: One commenter states that
the certification language imposes an
impossible burden on retailers that
source goods from hundreds of vendors
for resale, because there is often a lack
of first-hand knawledge of the true facts
regarding the production of the goods
and because such retailers cannot
maintain the required records where
supply and manufacturing operations
are constantly changing.

Customs response: The response to
the preceding comment is also relevant
here. The retailer simply must abtain
from its supplier the information
necessary to complete the Exporter's
Certificate of Origin, and the retailer
must obtain updated information if
sources or manufacturing operations
change. Customs recognizes that
meeting the CFTA requirements may be
more difficult for some parties than for -
others (given the variables that apply
from one business operation to another).

H. Records Retention—§ 10.308

Comment: One commerntter suggests
that this provision be amended to allow
a broker to retain the records in place of
the importer of record, because the
broker interfaces directly with Customs.

Customs response: Under 18 U.S.C.
1508 and 19 CFR 162.1b and 182.1¢, an
imperter must retain records pertaining
to his import transactions for a period of
5 years from the date of entry of the
merchandise. i wouid be clearly
cantrary to this legal requirement for
Customs to provide in the CFTA
regulations for retention of the
Exporter's Certificate of Origin by &
broker as a replacement for retention by
the importer of record. A broker acting
as an agent of the importer is separately
required to maintain records pertaining
to that importer's transactions, both
under 19 U.S.C. 1508 and the regulations
thereunder and under 19 1.S.C. 1641 and
19 CFR 111.21-111.23.

Additional Changes to the Regulations

Since the CFTA went inta effect,
Customs has had accasion to address a
number of important CFTA issues in
connection with the issuance of binding
rulings and other administrative

- decisons. These rulings and decisions,

which clarify and interpret the CFTA
and the regulations thereunder, reflect
official positions of Customs and thus
are currently being applied by Customs.
In order to provide the trade community
with the greatest possible guidance and
predictability as regards application of
the CFTA provisions, Customs believes
that the principles reflected in those
rulings and decisions should be
incorporated in the regulations.
Accordingly, this final rule document
sets forth additional regulatory changes
to incorporate those rulings and
decisions as well as certain editorial or
organizational changes to add clarity
and improve the readability of the
regulations. The sections of the interim
regulations affected by these changes
are indicated below.

Section 10.303

This section, which has been
reorganized, includes a new paragr.pb
(b} which clarifies the meaning of
“originating materials”; the definitier of
“materials” reflects the definition in
article 304 of the CFTA and the
definition of “originating” is based on
the definition in article 201 of the CFTA.
In addition, a new paragraph (c} has
been added to clarify that under the
CFTA a “change in classification” has
reference to a change within the
international Harmenized Systen:.
Finally, a reference to the HTSUS
provision covering the CFTA has been
added to the paragraph concerning
goods wholly obtained or produced, in
order to align on the approach used in
the following paragraph.

Section 10.305

This section, which has becn
reorganized, includes a new paragraph
{a)(3} which interprets the CFTA
provisions regarding direct cost of
processing or assembling. In addition, a
new paragraph (b)(3} has been added t»
set forth interpretations of the CFTA
provisions regarding the value of
originating materials.

Section 10.307

A new paragraph {d}(2} has been
added to clarify the manner in which
blanket certifications may be used.

Section 10.319

The first sentence in paragraph {b}
has been amended to clarify that the
election to average is binding for the
entire period covered by the election.

Conclusion

Accordingly, based on the comments
received and the analysis of those
comments as set forth above, Customs
believes that, with the exception of the
interim amendment to § 24.23 which was
the subject of a separate rulemaking
procedure implementing the Customs
user fee provisions contained in § 111 of
the Customs and Trade Act of 1990
{Public Law 101-382) (see T.D 91-95
published December 5, 1891, 56 FR
63648}, the interim regulations published
as T.D. 89-3 should be adopted as a
final rule with certain changes thereto
as discussed above and set forth below
In addition, part 178, Customs
Regulations (19 CFR part 178), is being
amended to indicate the OMB-assigned
contral number for the infarmation
callections contained in this final rule
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Inapplicability of Public Notice and
Delayed Effective Date Provisions

Because the amendments contained in
this document reflect existing statutory
requirements or relieve a restriction or
merely implement interpretations and
policies that are already in effect under
interim regulations, good cause exists
under 5 U.S.C. 553(b) {A) and (d) for
dispensing with public notice and
delayed effective date procedures.

Executive Order 12291

This document does not meet the
criteria for a “major rule” as specified in
Executive Order 12291. Accordingly, no
regulatory impact analysis has been
prepared.

Regulatory Flexibility Act

Pursuant to the provisions of the
Regulatory Flexibility Act (5 U.S.C. 601
et seq.), it is certified that the
amendments will not have a significant
economic impact on a substantial
number of small entities. Accordingly,
the amendments are not subject to the
regulatory analysis or other
requirements of 5 U.S.C. 603 and 604.

Paperwork Reduction Act

The collections of information in this
final regulation, contained in §§ 10.84,
10.307, 10.310 and 10.311, have been
reviewed and approved by the Office of
Management and Budget in accordance
with the requirements of the Paperwork
Reduction Act (44 U.S.C. 3507(h)) under
control number 1515-0164. The
estimated annual burden per
respondent/recordkeeper varies from 15
minutes to 225 hours, depending on
individual circumstances, with an
estimated average of 3.55 hours.
Comments concerning the accuracy of
this burden estimate and suggestions for
reducing this burden should be directed
to the U.S. Customs Service, Paperwork
Management Branch, room 63186, 1301
Constitution Avenue NW., Washington,
DC 20229, or the Office of Management
and Budget, Attention: Desk Officer for
the Department of the Treasury, Office
of Information and Regulatory Affairs,
Washington, DC 20503,

Drafting Information

The principal author of this document
was Francis W. Foote, Regulations and
Disclosure Law Branch, U.S. Customs
Service. However, personnel from other
offices participated in its development.

List of Subjects
19 CFR Part 10

Customs duties and inspections,
Imports, Motor Vehicles.

19 CFR Part 148

Customs duties and inspections,
Imports.

19 CFR Part 178

Reporting and recordkeeping
requirements, Paperwork requirements,
Collections of information.

Amendments to the Regulations

Accordingly, that portion of the
interim rule amending parts 10 and 148,
Customs Regulations (19 CFR parts 10
and 148}, which was published at 53 FR
51762-51777 on December 23, 1988, is
adopted as a final rule with the
following changes:

PART 10—ARTICLES CONDITIONALLY
FREE, SUBJECT TO A REDUCED
RATE, ETC.

1. The general authority citation for
part 10 continues to read as follows:

Authority: 19 U.S.C. 66, 1202, 1481, 1484,
1498, 1508, 1623, 1624.

§ 10.84 [Amended]

2. In § 10.84(a)(1). fifth sentence,
remove the word “importer” and add, in
its place, the word “exporter”.

3. Section 10.303 is revised to read as
follows:

§ 10.303 Originating goods.

{a) General. For purposes of eligibility
for a preference under the Agreement,
goods may be regarded as originating
goods if:

(1) Wholly of Canadian or United
States origin. The goods are wholly
obtained or produced in the Territory of
Canada or the United States, or both, as
set forth in General Note 3(c), HTSUS;

(2) Transformed with a change in
classification. The goods have been
transformed by a processing which
results in a change in classification and,
if required, a sufficient value-content, as
set forth in General Note 3(c), HTSUS;
or

(3) Transformed without a change in
classification. An assembly of goods,
other than goods of chapters 61 to 63 of
the HTSUS, which does not result in a
change in classification because the
goods were imported in an unassembled
or disassembled form and classified as
the goods, unassembled or
disassembled, pursuant to General Rule
of Interpretation 2(a), HTSUS, or
because the tariff subheading for the
goods provides for both the goods
themselves and their parts, shall
nonetheless be treated as originating
goods if:

(i) The value of originating materials
and the direct cost of assembling in
Canada or the United States, or both, as

defined in § 10.305 constitute not less
than 50 percent of the value of the goods
when exported to the United States;

(ii) The assembled goods are not
subsequently processed or further
assembled in a third country; and

(iii) The goods satisfy the requirement
in § 10.306.

(b) Originating materials. For
purposes of this section and § 10.305, the
term “materials” means goods, other
than those included as part of the direct
cost of processing or assembling, used
or consumed in the production of other
goods, and the term “orginating” when
used with reference to such materials
means that the materials satisfy one of
the criteria for originating goods set
forth in paragraph (a} of this section.

(c) Change in classification. For
purposes of paragraph (a) of this section,
the expression “change in
classification” means a change of
classification within the Harmonized
Commodity Description and Coding
System (Harmonized System) as
published and amended from time to
time by the Customs Cooperation
Council.

{d) Articles of feather. The goods are
eligible to be treated as originating in
Canada pursuant to General Note
3(c)(vii)(R)(12)(ee), HTSUS.

4. Section 10.305 is revised to read as
follows:

§10.305 Value content requirement.

(a) Direct cost of processing or
assembling.

(1) Definition. For purposes of
applying a specific rule of origin under
the Agreement which requires a value
content determination, the terms “direct
cost of processing” and “direct cost of
assembling” mean the costs directly
incurred in, or that can be reasonably
allocated to, the production of goods,
including:

(i) The cost of all labor, including
benefits and on-the-job training, labor
provided in connection with supervision,
quality control, shipping, receiving,
storage, packaging, management at the
location of the process or assembly, and
other like labor, whether provided by
employees of independent contractors;

(ii) The cost of inspection and testing
the goods;

(iii) The cost of energy, fuel, dies,
molds, tooling, and the depreciation and
maintenance of machinery and
equipment, without regard to whether
they originate within the territory of the
United States or Canada;

(iv) Development, design, and
engineering costs;

(v) Rent, mortgage interest,
depreciation on buildings, property
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insurance premiums, maintenance, taxes
and the cost of utilities for real property
used in the production of the goods; and

(vi) Royalty, licensing, or other like
payments for the right to the goods.

(2) Exclusions from direct costs of
processing or assembling. Excluded
from the direct costs of processing or
assembling are:

(i) Costs relating to the general
expense of doing business, such as the
cost of providing executive, financial,
sales, advertising, marketing, accounting
and legal services, and insurance;

(if) Brokerage charges relating to the
importation and exportation of goods;

{iii) Costs for telephone, mail, and
other means of communication;

{iv) Packing costs for exporting the
goods;

(v) Royalty payments related to a
licensing agreement to distribute or sell
the goods;

(vi) Rent, mortgage interest,
depreciation on buildings, property
insurance premiums, maintenance,
taxes, and the cost of utilities for real
property used by personnel charged
with administrative functions; and

(vii) Profit on the goods.

(3) Interpretation. (1) Indirect
materials. Under the definition of
“materials” set forth in § 10.303(b},
certain types of materials are treated as
direct costs of processing or assembling
under paragraph (a) of this section. This
applies principally to materials used or
consumed indirectly in the production of
exported goods, where no portion of
those materials is physically
incorporated in the exported goods. In
addition to the items specified in
paragraph (a)(1)(ii} of this section, such
materials include items such as gloves
and safety glasses worn by production
workers, tape used in painting
processes, and tools, materials and
spare parts used in the repair and
maintenance of machinery and
equipment used in the production of the
exported goods. Such materials are to be
distinguished from waste and spoilage
specified in paragraph (b)(1){ii}(C) of
this section, which relate to materials
that are physically incorporated in the
exported goods.

(it) Directly incurred. In order for
costs incurred by a production facility to
be treated as direct costs of processing
or assembling, those costs must be
directly incurred in the producticn of the
exported goads and not merely
associated with the praductien facility
as peripheral costs necessary to eperate
the facility. In addition to the exclusions
set forth in paragraph (a}(2) of this
section, such peripheral costs include
labor costs for nurses tending to
employees, for accounting personnel

involved in physical inventory taking,
for personnel responsible for purchasing
or requisitioning materials to be used or
consumed in the production process,
and for second level supervisors and
above who are not directly involved in
the production process.

(iii) Labor costs. Under paragraph
(a)(1)(i) of this section, labor costs
includable as direct costs of processing
or assembling are limited to labor
provided by the producer’s employees or
by independent contractors. Thus, for
example, where processing operations
are performed on components in the
United States and those components are
sold to a manufacturer in Canada where
they are incorporated in goods exported
to the United States, the cost of those
processing operations in the United
States cannot be separately counted as
a direct cost of processing attributable
to the finished goods exported to the
United States.

(iv) Interest expense. Under
paragraphs (a)(1)(v) and {a){2){vi} of this
section, mortgage interest, secured by
real property, will be treated as a direct
cost of processing or assembling, but
only for that portion of the interest
which is related to real property directly
used in the production of the expaorted
goods; thus, where the entire production
facility is covered by a mortgage and
incorporates both production and
administrative or other general expense
space, an appropriate allocation must be
made in order to ensure that only that
portion of the interest which is
attributable to the production area is
counted toward the value-content
requirement. Interest expenses not
covered by a mortgage (including
interest on funds borrowed to meet the
payroll of personnel who are directly
involved in the preduction process,
interest on inter-company loans and
interest on lines of credit) are general
and administrative costs or expenses
and thus are not considered direct costs
of processing or assembling.

(b) Value of originating materials. (1}
Definition. The term “value of materials
originating in the United States or
Canada or both” means the aggregate of:

(i) The price paid by the producer of
exported goods for materials originating
in either the United States or Canada, or
both, or for materials imported from a
third country used or consumed in the
production of such originating materials;
and

(ii) When not included in that price,
the following costs related thereto:

(A) Freight, insurance, packing and all
other costs incurred in transporting any
of the materials referred to in paragraph
(b)(1)(3} of this section to the location of
the preducer;

(B) Duties, taxes and brokerage fees
on such materials paid in the United
States, or Canada, or both;

{C) The cost of waste or spoilage
resulting from the use or consumption of
such materials, less the value of
renewable scrap or by-product; and

(D]} The value of goods and services
relating to such materials determined in
accordance with subparagraph 1(b} of
Article 8 of the Agreement on
Implementation of Article VII of the
General Agreement on Tariffs and
Trade.

{2) Directly attributable. Whenever a
value-content determination is required
by the rules of the Agreement and
whenever originating materials and
materials obtained or produced in a
third country are used or consumed
together in the production of goods in
the United States or Canada, the value
of originating materials may be treated
as such only to the extent that the value
is directly attributable to the goods
under consideration.

(3) Interpretation. (i} Price paid. As
provided in paragraph (b}(1] of this
section, the “price paid” for materials by
the producer of exported goods forms
the basis for determining the value of
such materials when incorporated in the
exported goods. The actual price paid
for such materials will determine the
value of those materials for purposes of
the value-content requirement, even
though a relationship between the
producer and the seller of the materials
may have influenced the price, except
where the price did not include items
specified in paragraph (b)(1](ii} of this
section that relate to the materials. The
following examples will illustrate these
principles. Notwithstanding these
examples, the totality of the facts must
be examined in each case to determine
whether § 10.304(b} is applicable.

Example 1. Non-originating materials
are sold by Company X (a foreign
corporation located cutside the United
States or Canada]} to Company Y (a
Canadian corporation) for $100;
Company X also sold identical materials
to Company Z (a U.S. corporation] for
$200 which was the price Company Z
had paid to Company X for similar
materials prior to implementation of the
Agreement; and those non-originating
materials sold by Company X to
Company Y are then incorporated by
Company Y into goods exported to the
United States. In this case the $100 price
paid by Company Y to Company X
constitutes the value of those materials
for purposes of the value-content
reguirement.

Example 2. Company X purchased
materials for $100, added a four percent
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mark-up to the price paid to defray
purchasing expenses, and then sold the
marked-up materials to Company Y (a
Canadian corporation) which
incorporated the materials in goods
exported to the United States. In this
case the $104 price paid by Company Y
to Company X constitutes the value of
the materials for purposes of the value-
content requirement.

Example 3. Company X (a foreign
corporation located outside the United
States) sold non-originating materials to
Company Y (a U.S. corporation) for
$200, and Company Y then sold those
materials for $100 to Company Z (a
Canadian corporation) which
incorporated the materials in goods
which were imported into the United
States by Company P (the U.S. parent
compary of Company Y). In this case, in
accordance with paragraph (b){(1)(ii)(D}
of this section, $100 would be added to
the price paid by Company Z for
purposes of the value-content
requirement because the materials were
sold at a reduced cost within the
meaning of subparagraph 1(b) of Article
8 of the Agreement on Implementation
of Article VII of the General Agreement
on Tariffs and Trade.

(ii) Originating moterials for which no
price paid. In cases involving a
vertically integrated producer (that is,
an entity which produces goods for
export from materials which that
producer has also made) a “'price paid”
for such originating materials normally
does not exist. Even in the absence of a
“price paid”, such a vertically integrated
producer may still claim the materials as
originating materials for purposes of
qualifying the finished goods exported
to the United States as goods originating
in Canada. However, under paragraph
(b}(1)(i) of this section the value of those
materials for purposes of applying the
value-content requirement is limited to
the price paid for those materials
imported from the third country plus any
costs added thereto under paragraph
{b}(1)(ii} of this section. The following
examples will illustrate these principles.

Example 1 if an automobile producer
in the United States or Canada
fabricates body panels wholly from
third country steel coil, those body
panels can qualify as originating
materials without having to satisfy a
value-content requirement because steel
coil is classified in chapter 72 of the
Harmonized System and body panels
are classified in chapter 87 and the
change in classification rules in chapter
87 do not incorporate a value-content
requirement in this context. Thus, the
producer can claim the body panels
fabricated from the third country steel

as originating materials for purposes of
the value-content requirement
applicable to the finished automobile
which will be exported to the United
States. The value of those originating
materials is the price paid for the steel
coil imported from the third country and
used or consumed in the production of
the body panels. -

Example 2. An automobile exporter in
Canada purchases and imports body
panels fabricated in a third country in
order to join them with vertically
(locally) fabricated body panels to form
an automobile body. If the body
qualifies as an originating material, the
exporter has two options. Under the first
option, the exporter can claim the body
as originating material, in which case
the value of originating material is the
price paid for the foreign body panels.
Under the second option, the exporter
may elect not to claim the body as
originating material; but, rather, the
exporter may claim as originating
material any domestic steel coil used in
producing the vertically (locally)
fabricated body panels, in which case
the value of originating materials is the
price paid for the domestic steel coil.

{c) Value of goods when exported. The
term “value of the goods when exported
to the United States” means the
aggregate oft

(1) The price paid by the producer for
all materials, whether or not the
materials originate in the United States,
or Canada, or both, and, when not
included in the price paid for the
materials, the following costs related
thereto:

(i) Freight, insurance, packing, and all
other costs incurred in transporting all
materials to the location of the producer;

(ii) Duties, taxes, and brokerage fees
on all materials paid in the United
States, or Canada, or both;

(iil) The cost of waste or spoilage
resulting from the use or consumption of
such materials, less the value of
renewable scrap or by-product; and

(iv) The value of goods and services
relating to all materials determined in
accordance with subparagraph 1(b} of
Article 8 of the Agreement on
Implementation of Article VII of the
General Agreement on Tariffs Trade;
and

(2) The direct cost of processing or the
direct cost of assembling the goods.

5. Section 10.307 is amended by
revising paragraphs (a) through {(d) to
read as follows:

§ 10.307 Deocumentation.

(a) Claims for a preference. A
preference in accordance with the
Agreement may be claimed by including
on the entry summary, or equivalent

documentation, the symbol “CA” as a
prefix to the subheading of the HTSUS
under which each eligible good is
classified.

(b} Failure to claim a preference.
Failure to make a timely claim for a
preference under the Agreement will
result in liquidation at the rate which
would otherwise be applicable.

{c) Documentation showing arigin. A
claim for a preference under the
Agreement shall be based on the
Exporter's Certificate of Origin, properly
completed and signed by the person
who exports or knowingly causes the
goods to be exported from Canada. The
Exporter's Certificate of Origin must be
available at the time the preference is
claimed and shall be presented to the
district director upon request.

(d) Exporter’s Certificate of Origin. (1)
General. The Exporter’s Certificate of
Origin shall be prepared on Customs
Form 353, In lieu of the Customs Form
353, the exporter may use an approved
computerized format or such other
format as is approved by the
Headquarters, U.S. Customs Service,
Office of Trade Operations,
Washington, DC 20229. Alternative
formats must contain the same
information and certification set forth on
Customs Form 353. ‘

(2} Blanket certifications. A blanket
Exporter’s Certificate of Origin, not to
exceed a period of 12 months, issued for
goods claimed as originating goods
under the Agreement, can only be used
if the certifying exporter is able to verify
that the goods in each shipment to be
covered by the blanket certification
actually qualify for treatment under the
Agreement. A blanket certification does
not allow an exporter to average its
costs over the blanket certification
period in order to establish that the
exported goods meet the criteria for
originating goods under the Agreement.
Under § 10.308, the exporter must retain
supporting records that will permit a
review of the eligibility of the goods in
each shipment covered by a blanket
certification.

» * » . »

6. In § 10.310(b), the first sentence is
revised to read as follows:

§ 10.310 Election to average for motor
vehicles,

* »* . » *

lb] + v w

“An election to average shall be
binding at the time of the first entry of
vehicles for which the election has been
made and shall remain binding for the
plant for the entire period covered by
the election.”
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PART 178—APPROVAL OF Authority: 5 U.S.C. 301, 19 U.S.C. 1624, 44 according to the section number under
INFORMATION COLLECTION U.8.C. 3501 et seq. the column indicated:
REQUIREMENTS

1. The authority citation for part 178
continued to read as follows:

2. Section 178.2 is amended by
inserting the following in the
appropriate numerical sequence

§ 178.2 Listing of OMB control numbers.

19 CFR section

Description

omMB
control No.

§10.84

§§ 10.307, 10.310, and 10.311

U.S.-Canada Free Trade Agreement.
L] .

Carol Hallett,
Commissioner of Customs.

Approved: December 18, 1991,
Peter K. Nunez,
Assistant Secretary of the Treasury.
[FR Doc. 92-1437 Filed 1-21-92; 8:45 am}
BILLING CODE 4820-02-M

19 CFR Part 24
(T.D. 92-7]

Update of Ports Subject to the Harbor
Maintenance Fee

AGENCY: U.S. Customs Service,
Department of the Treasury.

ACTION: Interim regulation; solicitation
of comments.

SUMMARY: Commercial cargo loaded on
or unloaded from commercial vessels at
certain ports is subject to the harbor
maintenance fee pursuant to the Water
Resources Development Act of 1986 and
interim Customs Regulations regarding
the harbor maintenance fee. This
document amends the list of ports
subject to the fee. This amendment is
made to further clarify the port
descriptions and to update the list as to
locations which are exempt from the fee.
DATES: The port descriptions are
effective as of January 22, 1992. Written
comments must be received by February
21, 1992,

ADDRESSES: Written comments
(preferably in triplicate) may be
submitted to and inspected at the
Regulations and Disclosure Law Branch,
Customs Service Headquarters, room
2119, 1301 Constitution Avenue, NW.,
Washington, DC 20029.

FOR FURTHER INFORMATION CONTACT:
Patricia Barbare, User fee Task Force,
(202) 566-8648.

SUPPLEMENTARY INFORMATION:

Background

The Water Resources Development
Act of 1986 (Pub. L. 99-662) established

Origin certificate for automotive products from Canada
* [ ] L

Ctaim for duty-free entry and election to average for automotive products under the

1515-0164

1515-0164

L] .

a Harbor Maintenance Trust Fund to be
used for improving and maintaining
ports and harbors in the U.S. Pursuant to
the Act, this fund is supported by a
harbor maintenance fee assessed on
port use by vessels carrying water-borne
commercial cargo. By assessing a charge
for port use, the Act causes those
shippers and importers who benefit from
the maintenance of a Federal port or
harbor to share in the cost of that
maintenance.

The Act defines port generally as any
channel or harbor or component thereof
in the U.S. which is not an inland
waterway, is open to public navigation,
and at which Federal funds have been
used since 1977 for construction,
maintenance or operation.

Customs published T.D. 87-44 in the
Federal Register (52 FR 10198) on March
30, 1987, establishing interim regulations
for the collection of the harbor
maintenance fee. The regulations are set
forth in § 24.24, Customs Regulations {19
CFR 24.24). When drafting T.D. 8744,
Customs, in conjunction with the U.S.
Army Corps of Engineers, took the
definition of port in the Act and
established a list of ports in
§ 24.24(b)(1), Customs Regulations (19
CFR 24.24{b)(1)). The list of ports
includes in the descriptions and
notations column the description of
movements which are considered
intraport; pursuant to the Water
Resources Development Act and
§ 24.24(d)(1) of the regulations, the fee is
not to be assessed on the mere
movement of commercial cargo within a
port. Commercial ports with depths of
less than nine feet were not included on
the list. Customs stated in T.D. 8744
that the list is subject to change and will
be amended, if necessary, to reflect
money spent by the U.S. Army Corps of
Engineers for construction, maintenance
or operation of any port not on the list.

On July 14, 1987, Customs published a
clarifying amendment to the harbor
maintenance fee interim regulations in
the Federal Register (52 FR 26297)

reformatting the list of ports to assist
users.

On May 9, 1991, Customs published in
the Federal Register (56 FR 21445), T.D.
91-44, an amendment to the interim
harbor maintenance fee regulations that
increased the fee pursuant to the
Omnibus Budget Reconciliation Act of
1990, and changed certain forms used for
remitting payments, requesting refunds
and making supplemental payments.

In this document, Customs again is
amending the interim regulations on the
harbor maintenance fee to clarify the
listing in § 24.24(b)(1) of ports subject to
the harbor maintenance fee. The Army
Corps of Engineers has informed

. Customs that the list published in 1987

inadvertently included some areas that
did not have Army Corps of Engineers
work done there and excluded some
areas in which Army Corps of Engineers
work was done. Further, the Army
Corps of Engineers has determined that
clarification is necessary regarding the
intraport nature of certain movements.
Customs is amending § 24.24(b)(1)
accordingly.

Comments

It is noted that the harbor
maintenance fee regulations are still
interim. While the comment period has
expired on the main portion of the
interim regulations (see 52 FR 20593,
dated June 2, 1987; extension of
comment period on interim regulations
to August 28, 1987), Customs will give
consideration to any written comments
(preferably in triplicate) timely
submitted relating to the description of
the ports set forth in this document.
Comments submitted will be available
for public inspection in accordance with
the Freedom of Information Act (5 U.S.C.
552), § 1.4, Treasury Department
Regulations (31 CFR 1.4), and
§ 103.11(b), Customs Regulations (19
CFR 103.11(b}), on regular business days
between the hours of 9 a.m. and 4:30
p.m. at the Regulations and Disclosure
Law Branch, room 2119, U.S. Customs
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Service Headquarters, 1301 Constitution
Avenue, NW., Washington, DC.

Inapplicability of Notice and Delayed
Effective Date

The statutory effective date of the
harbor maintenance fee was April 1,
1987. Because these amendments merely
clarify the interim regulations that
implement the statutery provision and
do not impose any additional burdens
on, or take away any existing rights or
privileges from the public, pursuant to 5
U.S.C. 553(b)(B), notice and public
procedure is impracticable and
unnecessary. Similarly, pursuant to 5
U.S.C. 553(d)(1)(3), a delayed effective
date is not provided. These amendments
are effective as of the date of
publication in the Federal Register.

Executive Order 12291 and Regulatory
Flexibility Act

This amendment does not meet the
criteria for a “major rule” within the
meaning of Executive Order 12291, and

a regulatory impact analysis has not
been prepared. Because no notice of
proposed rulemaking is required, the
provisions of the Regulatory Flexibility
Act {5 U.S.C. 801, et seq.) are not
applicable.

Drafting Information

The principal author of this document
was Harold M. Singer, Regulations and
Disclosure Law Branch, Office of
Regulations and Rulings, U.S. Customs
Service. However, personnel from other
offices participated in its development.

List of Subjects in 19 CFR Part 24

Accounting, Customs duties and
inspection, Imports, Taxes.

Amendments to the Regulations

Part 24, Customs Regulations (19 CFR
part 24) is amended as set forth below:

PART 24—CUSTOMS FINANCIAL AND
ACCOUNTING PROCEDURE

1. The general authority for part 24,
Customs Regulations (19 CFR part 24)
and the specific relevant authority for
§ 24.24 Customs Regulations (19 CFR
24.24), continue to read as follows:

Authority: 5 U.S.C. 301, 19 U.S.C. 58a-58¢,
68, 1202 {General Note 8, Harmonized Tariff
Schedule of the United States), 1624; 31 U.S.C.
9701, unless otherwise noted.

* * * * L

Section 24.24 also issued under 26 U.S.C.
4461, 4462;
. * * L] »

2. The list of ports subject to the
harbor maintenance fee set forth in
§ 24.24(b)(1), Customs Regulations (19
CFR 24.24(b)(1) is revised to read as
follows:

§ 24.24 Harbor maintenance fee.

(b) Definitions.
(1) *

PORT CODES, NAMES, AND DESCRIPTIONS OF PORTS SUBJECT TO HARBOR MAINTENANCE FEE

[Section 1402 of PL 99-662, as amended]

Port code, port name and state

Port dascriptions and notations

4 Includas Hiutiuk Harbor, Seldovia Harbor, and Homer. Movements between these points -are intraport.

Includes Ventura, Port Hueneme,. Channei istands Harbor, Santa Barbara, Los Angeles and Long Beach.

Alabama
1901—Mobile
Alasks
3126—Anchorage
(Dutch Harbor—not intraport.)
3106-—-Dalton Cache Includes Haines Harbor.
310t—Juneau Includes only Hoonah Harbor. Fee does not apply to Juneau Harbor,
3102—Ketchikan Includes Metlakatia Harbor. )
3127—Kodiak
3112—Petersburg Inciudes Wrange!l Narrows,
3125-—Sand Point Includes Humboldt and King Cove.
3115—Sitka includes Sergius-Whitestone Narrows.
Caiifornla ’

2802-~Eureka Includes Crescent City.
Las Angeles/Long Beach Ports

2709-Long Beach Harbor Movements between these points are intrapont.

2704—~—Los Angeles Lo

2713—Port Hueneme

2712~—Ventwra
2805—Monterrey
2719-—Moro Bay.... Includes only Moro Bay.
2501—San Diego Includes Oceanside Harbor.

2707—San Luis
San Francisco Bay Area Ports*

Includes aM points inshore of the Golden Gate Bridge on the bays and the straits and on the Napa,

2813—Alameda
2830--Carquinez Strait
2815—Crockett
2820~Martinez
2811—Oakland
2821—Redwood City
2812--Richmond
2816—Sacramento
2809--San Francisco
2828—San Joaquin
2829—San Pablo Bay
2827—Shelby
2810—Stockton
2831-—Suisun Bay

Connecticut
0410-—Bridgeport

Sacramento and San Joaguin Rivers, and on the deep water channels to Sacramento and Stockton.
Movements between points above Suisun Bay (Longitude 122 degrees West at Port Chicago) are
intraport. Movements between points below Longitude 122 degrees West and the Golden Gate Bridge
are all intraport. All other movements are interport.

Includes Housatonic River, and Stumford Harbor, and Wilson Point Harbor. Movements between treso

points are intraport.
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PORT CODES, NAMES, AND DESCRIPTIONS OF PORTS SUBJECT TO HARBOR MAINTENANCE FEE—Continued

[Section 1402 of PL 99-662, as amended]

Port code, port name and state

Port descriptions and notations

0411-~Hartford

_0412—New Haven

0413—New London

Delaware

Delaware River Ports, DE, NJ, PA*
1102--Chester, PA
1107-~Camden, NJ
1113—Gloucester, NJ
1118—Marcus Hook, PA
1105—Paulsboro, NJ
1101--Philadelphia, PA
1103—Wilmington, DE

District of Columbia

Potomac River Ports, DC, MD, VA*
5402—Alexandria, VA
5401—Washington, DC

Florida

1807—Boca Grande
1805—Fernandina Beach
5205—Fort Pierce
1803—Jacksonville
5202—Key West
5201—Miami
1818—Panama City

1819—Pensacola
1816—Port Canaveral

5203—Port Everglades
Tampa Bay Ports*

1814—St. Petersburg
1801—Tampa
5204-—West Palm Beach

Georgia
1701—Brunswick

1703-—Savannah

Hawalil
3202—Hito

3201 —Honolulu

3203—Kahului

3204—Nawiliwili-Port Allen

fitinols

Southern Lake Michigan Pons
3901—Chicago
3902—East Chicago
3805—Gary

Indiana
Southern Lake Michigan Ports

3901-~Chicago
3902—East Chicago
3905—Gary

Louisiana
2017—Lake Charles

Mississippi River Ports/Baton Rouge and Vicinity*
2004—Baton Rouge
2009—Destrehan
2010—Gramercy
2014—Good Hope
2013—St. Rose
Mississippi River Ports/New Orleans and Vicinity*
2012—Avondale
2002—New Orleans
2005—Port Suiphur
2001—Morgan City*

Maine
0102—Bangor
0111—Bath
0132—Belfast

Includes all points on the Connecticut River bétween Hartford and Long Island Sound. Movements within
this area are intrapont.

Includes all points on the Delaware River from Trenton to the sea at a line between Cape Henlopen and
Cape May, all points on the lower four miles of the Christina River, Delaware, and all points on the lower
six miles of the Schuylkill River, Pennsylvania. Fee applies to all movements on the Chesapeake and
Delaware Canal east of U.S. Highway 13. Includes Absecon Inlet (Atlantic City) and Cold Spring Inlet
Movements within this area are intraport.

Includes all points on the Potomac River (see Chesapeake Bay Ports map) trom a line between Point
Lookout and the Little Wicomico River at Chesapeake Bay to and including Washington and Alexandria.
Movements between these points are intraport.

For HMF purposes, also includes Carrabelie and Port St. Joe.

Includes Alafia River, Port Manatee, Port Sulton, Port Tampa, Weedon island, and all other points on o
approached using the Tampa Harbor Channel inshore of the Sunshine Skyway Bridge. Movements
between these points are intraport.

includes St. Marys River.

Includes Kawaihae.

Includes Barbers Point Harbor.
Includes Kaunakakai Harbor.

Includes both Nawiliwili and Port Allen.

Includes Waukegan Harbor, IL. Indiana Harbor (East Chicago, IN) Calumet Harbor, the Chicago River (up
to the North Avenue Bridge) and the Chicago Harbor. Fee applies at the ports of Michigan City and
Burns Waterway Harbor, IN. Fee does not apply at Buffington Harbor or Gary Harbor. Movements within
an area from Waukegan, IL to Michigan City, IN are intraport.

:

Includes Waukegan Harbor, IL. Indiana Harbor (East Chicago, IN) Calumet Harbor, the Chicago River {up
to the North Avenue Bridge) and the Chicago Harbor. Fee applies at the ports of Michigan City and
Burns Waterway Harbor, IN. Fee does not apply at Buffington Harbor or Gary Harbor. Movements within
an area from Waukegan, IL to Michigan City, IN are intraport.

Includes all points on the Calcasieu River and Pass.

Includes all river points from River Mile 115 Above Head of Passes (AHP) at the St Charles Parish-
Jefferson Parish line, to River Mile 233.9 AHP at Baton Rouge. Movements between these points are
intraport.

Includes all river points from River mile 115 AHP to Mile 21.6 Below Head of Passes (BHP) via Southwest
Pass and to Mile 14.7 BHP via South Pass. Also includes all points on the Inner Marbor Navigation Canal
and the Mississippi River Gulf Outlet. Movements between thase points are intraport.

Includes Atchatalaya River from Morgan City to.the Gul, the Houma Navigation Canal, and pom\s on the
Guif Intracoastal Waterway between Mile 49.8 West and Mile 107.0 West. Movements between these
pomts are intrapon

includes ali Penobscot River points (Bucksport and Wimterport). Fee does not apply at Belfast. Sandy
Point, or Castine Harbor.
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PORT CODES, NAMES, AND DESCRIPTIONS OF PORTS SUBJECT TO HARBOR: MAINTENANCE FEE—Continued

{Section 1402 of PL 99-662, as amended]

Port code, port name and state

Port descriptions and notations

0101—Portland

Maryland
Chesapeake Bay Ports, MD*

1303—Baltimore
1302—Cambridge

Massachusetts

* 0401—Boston

0404—Gloucester
0407—Falt River

Michigan
3843—Aipena

Monvoe/Detroit/Harbor Beach

3801—Detroit
3802--Port Huron
3808—Escanaba

South Central Lake Superior Ports

3809-—Marquette
3842—Presque Isle

Eastern Lake Michigan Ports
3815—Muskegon
3816—Grand Haven
3844—Ferrysburg

Upper Lake Huron Ports

3803—Sault Ste. Marie
3804—Saginaw-Flint-Bay City

3843—Alpena
Minnesots
Duluth/Superior Area Ports
3601—Duluth
3602—Ashland
3608-~Superior
3614-—Silver Bay
3614—Silver Bay
Misaissippl
1902—Guifport
1903—Pascagoula
New Hampshire
0131—Portsmouth
New Jersey

Delaware River Ports, DE, NJ, PA*
1102—Chester, PA
1107—Camden, NJ
1113—Gloucester, NJ
1118—Marcus Hook, PA
1105—Pauisboro, NJ
110t—Philadelphia, PA
1103—Wilmington, DE

1003—Newark

1004—Perth Amboy
New York

New York Harbor, NY, NJ*
1001—New York
1003~—Newark
1004—Perth Amboy

1002—Albany*

0901—Butfalo-Niagara Falls

0706—Cape Vincent
0701—Ogdensburg
0904—0swego
0903—Rochester
0905—Sodus Point

North Carolina
1511—Beaufort-Morehead City

1501—Wilmington

Includes all Maryland points on Chesapeake Bay and its tributary waters except for the Potomac River.
Also includes the Waterway from Delaware River to Chesapeake Bay west of U.S.. 13 highway bridge.
Movements between these points are intraport. (Also see Chesapeake Bay Ports: VA). .

Includes all of the Port of Boston inshore of Castle Istand on the lnner Harbor and Chelsea and Mystic
Rivers and all points on the Weymouth Fore, and Town and Black Rivers, and Dorchester Bay.
Movements between points on the Saugus River in the north to Scituate in the south are Intraport.

Fee does not apply to Stoneport.

Includes Monroe, Detroit, and the Detroit Hlver St. Clair and the St. Clair River, Port Huron and all points
on the Rouge and Black Rivers. Fee also applies at Harbor Beach, MI. All movements within this area
between Monroe and Harbor Beach, M are intraport. -

Fee applies at all points on the littlte Bay de Noc above Escanaba, including Gladstone and Kipling.
Movements within an area from Escanaba to the Mackinac Bridge are intraport. Fee does not apply at
Escanaba.

Includes Ontonagon Harbor, all points on the Keweenaw Waterway, Presque Isle Harbor and Marquette
and Grand Marais. Movements between all Michigan ports on Lake Superior are intraport.

Fee applies at Charlevoix, Frankfort, Manistee, Ludington, Pentwater Harbor, Ferrysburg, White Lake
Harbor, Muskegon, Grand Haven, and South Haven, Holland, and St. Joseph/Benton Harbor, M. All
movements between Eastern Lake Michigan ports are intraport.

Includes alt points on the st. Mary'é River, the ports of Cheyboygan, Alpena, Bay City, and Saginaw, MI.
Includes the Saginaw River. Does not include Alabaster, Cacit, Port Dolomite, Port Inland, Port Gypum or
Stoneport. Movements within' an area from Sault Ste. Marie and the Saginaw River are intrapon.

Fee applies at Two Harbors and Duluth, MN and Superior, W, Fee also applies at Ashiand and Port Wing,
W and Grand Marais, MN. Fee does not apply at Taconite, or Silver Bay, MN. All movements between
Silver Bay, MN and Ashland, Wi are considered intraport.

Fee applies only at Grand Marais. See Duiuth/Superior Area Ports.

.| Includes al points on the Delaware River from Trenton to the sea at a line between Cape Henlopen and

Cape May, all points on the lower four miles of the Christina River, Delaware, and all points on the lower
six miles of the Schuylkill River, Pennsylvania. Fee applies to all movements on the Chesapeake &
Delaware Canal east of U.S. Highway 13. Includes Abescon Iniet (Atlantic City) and Cold Spring Infet.
Movements between these points are intraport.

Sea New York Harbor.
See New York Harbor

Includes all points in New York and New Jersey within the Port of New York on the waters inshore of a
line between Sandy Hook and Rockaway Point and south of Tappan Zee Bridge on the Hudson and
west of Throgs Neck Bridge of the East River Movements between these and all points within the New
York Port District boundaries descnbed in New York Code (Chapter 154, Laws of New York, 1921), are
intraport.

Includes all points on the Hudson River between Tappan Zee Bridge and the Troy Lock and Dam.
Movements between points within this area are intraport.

Includes Buffalo Harbor, Black Rock Channel and Tonawanda Harbor, and all points on Canaraugus Creek
and Dunkirk Harbor. Movements between these points are intraport.

Includes Little Sodus Bay Harbor, and Great Sodus Bay Harbor

Includes Ocracoke Inlet. Movements within this area are intraport.
Includes all points on the Cape Fear and Northeast Cape Fear Rivers inshore of the Atfantic Ocean
entrance. Movements within this area are intraport.
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PoRT CODES, NAMES, AND DESCRIPTIONS OF PORTS SUBJECT TO HARBOR MAINTENANCE FEE—Continued

[Section 1402 of PL 99-662, as amended]

Port code, port name and state

Port descriptions and notations

Ohio
Lake Erie Ports

4108—Ashtabula
4101—Cleveland
4109--Conneaut
4106—Erie
4111—Fairport
4117—Huron
4121-~Lorain
4105—Toledo-Sandusky

Oregon
Columbia River Ports, OR, WA

2901—Astoria, OR
2904—Portland, OR
2909—Kalama, WA
2905—Longview, WA
2908-—Vancouver, WA
2903-—Coo0s Bay

2902—Newport

Pennsylvania

Delaware River Ports, DE, NJ, PA *.....................

1102—Chester, PA
1107—Camden, NJ
1113—Gloucester, NJ
1118—Marcus Hook, PA
1105~Paulsboro, NJ
1101-—Philadeiphia, PA
1103—Wilmington, DE

Puerto Rico

4907—Mayaguez
4908—Ponce
4909—San Juan

Rhode sland
0502—Providence

South Carolina
1601—Charleston
1602—Georgetown

Texas

2301—Brownsville

5312—Corpus Christi
5312—Freeport
Galveston Bay Ports *

5310—Galveston
5306—Texas City
5301—Houston *

6313~Port Lavaca

Sabine Ports *

2104—Beaumont
2103—Orange

2101—Port Arthur
2102—3abineport

Virginia

Potomac River Ports, DC, MD, VA * ......ccoonune

5402—Alexandria, VA
5401—Washington, DC
Chesapeake Bay Ports, VA *

1406—Cape Charles

1402—Newport News

1401—Norfolk
James River Ports, VA

1408—Hopewell
1404—Richmond/Petersburg

Washington
3003—Aberdeen

Includes Toledo, Sandusky, Huron, Lorain, Cleveland, Fairport, Ashtabula, Conneaut and Erie. Movements
between these points are intraport. Fee does not apply at Marblehead.

Includes all points on the Columbia River downstream of Bonneville Dam, and all points on the Willamette
River downstream of River mile 21. Includes the Multnoma Channel, the Skipanon Channel, and Oregon
Slough. Movements between points within this area are intraport.

Includes Port Orford, the Siuslaw River, and Umpaqua River. Movements between these points are
intraport.
Includes Tillamook Bay, and Yaguina Bay and Harbor.

Includes all points on the Delaware River from Trenton to the sea at a line between Cape Henlopen and
Cape May, all points on the lower four miles of the Christina River, Delaware, -and all points on the lower
six miles of the Schuyikill River, Pennsylvania. Fee applies to all movements on the Chesapeake and
Delaware Canal east of U.S. Highway 13. Includes Absecon Inlet (Atlantic City) and Cold Spring Inlet.
Movements between these points are intraport.

Does not include Guayanilia.
Inctudes Arecibo.

Includes the Ashley River, Cooper River, Shipyard River, and Port Royal Harbor. Movements within this
area are intraport.

Includes Port Isabel and Brazos Island Harbor. Movement between these points is intraport.

Includes Pont Bolivar and all points on Galveston Bay in Galveston County. Movements between points
within this area are intraport.

Includes Bayport, Baytown, and all other poifts on or accessed via the Houston Ship Channe! from the
Liberty/Chambers county line on the north 1o the Chambers/Galveston county fine to the south.
Movements within this area are intraport.

Includes Matagorda Ship Channel.

Includes Port Neches, Sabine Pass and all other points on the Sabine-Neches Waterway. Movements
between these points are intraport.

Includes &1l points on the 'Potomac River (see Chesapeake Bay Ports map) from a fine between Point
Lookout and the Little Wicomico River at Chesapeake Bay to and including Washington and Alexandria.
Movements between these points are intraport.

Includes all Virginia points on ‘Chesapeake Bay inshore of a line from Cape Henry to Cape Charles, and
tributary waters including the ports of +iampton FRoads. Does not include the ‘Potomac River or the
James River above the James River Bridge at Newport News. Movements between points within this
area are intraport. (Also see Chesapeake Bay Ports, MD.)

includes all points on the James River above the James River Bridge at Newport News. Movements
between these points within this area are intraport.

Includes Grays Harbor and Yaguina Bay and Harbor. Movements between these poirtts are intsaport.
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PORT CODES, NAMES, AND DESCRIPTIONS OF PORTS SUBJECT TO HARBOR MAINTENANCE FEE—Continued

[Section 1402 of PL 99-662, as amended]

Port code, port name and state

Port descriptions and notations

Puget Sound Ports, WA *

3005—8ellingham
3006—Everett
3026—Olympia
3007—Port Angeles
3001—Seattle
3002—-Tacoma

Columbia River Ports, WA, OR

2901—Astoria, OR
2904—Portland, OR
2909—Kaiama, WA
2905—Longview, WA
2908—Vvancouver, WA

Wisconsin
3602—Ashtand

See Duluth/Superior Area Ports, MN.

Green Bay/Marinette Area Ports

3703—Green Bay
3702—Marinette

Western Lake Michigan Ports
3701~Milwaukee
3708—Racine
3707—Sheboygan

intraport.

Fee applies only at ports listed. Bellingham includes all of Bellingham Bay and tributary waters north ot
Chuchanut Bay on the east, and Portage Island on the west. Port Everett includes all of Port Dardner (an
arm of Possession Sound) between Eliiott Point on the south 1o, and including, the Snahomish. River on
the north. The port of Olympia includes all points on Budd Inlet extending from Cooper and Dofflemyer,
Point on the north to, and including, the city of Otympia on the south. The fee applies to all points within
the [nner Harbor of the Port of Seattle, including Saimon Bay, Lakes Union and Washington, the Lake
Washington Ship Canal, and Kenmore Navigation Channel. includes all points or Elliott Bay and tributary
waters between West Point on the north and Duwamish Head on the south. Fee applies at all points
within Tacoma Harbor including all of Commensement Bay and tributary waters between Browns Point
on the east and Point Defiance on the west. Movements between these ports and any other U.S. points
on Puget Sound or the Strait of Juan de Fuca east of Cape Flattery are intraport.

includes all points on the Columbia River downstream of Bonneville Dam, and all points on the wuiametle
River downstream of River mile 21. Includes the Multnoma Channel, the Skipanon Channel, and Oregon
Slough. Movements between points within this area are intraport.

Fee applies to all movements between points along the Sturgeon Bay and Lake Michigan Ship Canal. Fee
aiso applies to Green Bay, Oconto, and Menominee/Marinetta. Movements between points from
Mernominee and points along the Sturgeon Bay and Lake Michigan Ship Canal are intraport.

includes the ports of Milwaukee, Racine, and Sheboygan, MN. Al movements between these points are

* Indicates that a map of this area is available from the Users Fee Task Force, U.S. Customs Service, Room 4112, 1301 Constitution Ave. NW., Washington, DC

20229; tel. 202-566-8648.

* - * L] *

Michael H. Lane,

Acting Commissioner of Customs.
Approved: January 15, 1992,

John P. Simpson,

Acting Assistant Secretary of the Treasury.

[FR Doc. 92-1438 Filed 1-21-92; 8:45 am}

BILLING CODE 4820-02-M

DEPARTMENT OF JUSTICE
Drug Enforcement Administration -
21 CFR Part 1310

Records and Reports of Importation
and Exportation of Certain Machines

AGENCY: Drug Enforcement
Administration, (DEA).

ACTION: Final rule.

SUMMARY: This final rule amends the
regulations implementing the Chemical
Diversion and Trafficking Act of 1988
(CDTA) by requiring that regulated
persons who import or export tableting
or encapsulating machines maintain
records and file reports.

EFFECTIVE DATE: February 21, 1992,
FOR FURTHER INFORMATION CONTACT:
G. Thomas Gitchel, Chief, Liaison and
Policy Section, Office of Diversion
Control, Drug Enforcement

Administration, Washington. DC 20537,

telephone {202) 307-7297.

SUPPLEMENTARY INFORMATION: On May
20, 1991, a notice of proposed
rulemaking was published in the Federal
Register (56 FR 23037). The DEA
proposed to amend 21 CFR 1310.05 and
1310.06 to include requirements that
regulated persons who import or export
tableting or encapsulating machines
maintain records and file reports. This
requirement was inadvertently omitted
from the Notice of Proposed Rulemaking
to implement the CDTA. The proposed
rulemaking provided an opportunity for
interested parties to submit comments
or objections in writing before July 19,
1991.

One comment regarding procedural
changes was received. Specifically, the
comment noted that to be consistent
with the Chemical Diversion and
Trafficking Act and DEA regulations,
the term ‘report’, rather than ‘notify’,
should be used. DEA agrees, and the
term ‘report’, rather than ‘notify’ will be
used as appropriate. The comment
further noted that the proposed
regulation was worded in such a way
that there might be confusion regarding
where, when and how the reports should
be made. As a result, changes were
made in the format of the regulation in
order to clarify the requirements. No
changes were made to the specific
requirements of the rule.

The Deputy Assistant Administrator,
Office of Diversion Control, hereby
certifies that this final rule will have no

significant impact upon entities whose
interests must be considered under the
Regulatory Flexibility Act, 5 U.S.C. 601
et seq. This final rule is not a major rule
for the purposes of Executive Order
(E.O.) 12291 of February 17, 1981.
Pursuant to sections 3(c}{3) and
3(e)(2)(c} of Executive Order 12291, this
final rule has been reviewed by the
Office of Management and Budget.

This action has been analyzed in
accordance with the principles and
criteria in E,O. 12612, and it has been
determined that the proposed rule does
not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

List of Subjects in 21 CFR Part 1310

Drug Enforcement Administration,
Drug traffic control, Reporting and
recordkeeping requirements.

For reasons set out above, 21 CFR part
1310 is amended as follows:

PART 1310—{AMENDED]

1. The authority citation for part 1310
continues to read as follows:

Authority: 21 U.S.C. 802, 830, 871(b).
2. Section 1310.05 is amended by
adding new paragraph (c) as follows:

§ 1310.05 Reports.

» * * L4

(c) Each regulated person who imports
or exports a tableting machine, as
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defined in § 1310.01(i), or encapsulation
machine, as defined in § 1310.01(j), shall
file a report (not a 486) of such
importation or exportation with the
Administration at the following address
on or before the date of importation or
exportation: Drug Enforcement
Administration, P.O. Box 28346,
Washington, DC 20038. In order to
facilitate the importation or exportation
of any tableting machine or
encapsulating machine and implement
the purpose of the Act, regulated
persons may wish to report to the
Administration as far in advance as
possible. A copy of the report may be
transmitted directly to the Drug
Enforcement Administration through
electronic facsimile media. Any
tableting machine or encapsulating
machine may be imported or exported if
that machine is needed for medica},
commercial, scientific, or other
legitimate uses. However, an
importation or exportation of a tableting
machine or encapsulating machine may
not be completed with a person whose
description or identifying characteristic
has previously been furnished to the
regulated person by the Administration
uniess the transaction is approved by
the Administration.

3. Section 1310.06 is amended by
revising paragraph (c) and adding new
paragraphs {e), (f) and (g) as follows:

§1310.06 Contents of records and
reports.

(c) Each report required by
§ 1310.05{a) shall include the
information as specified by § 1310.06(a)
and, where obtainable, the telephone
number of the other party. A report
submitted pursuant to § 1310.05(a)(1) or
{a)(3) must also include a description of
the circumstances leading the regulated
person to make the report, such as the
reason that the method of payment was
uncommon or the loss unusual. If the
report is for a loss or disappearance
under § 1310.05{a)(3), the circumstances
of such loss must be provided (in-transit,
theft from premises, etc.).

-« L] * - -

(e) Each report of an importation of a
tableting machine or an encapsulating
machine required by § 1310.05(c) shall
include the following information:

(1) The name, address, telephone
number, telex number, and, where
available, the facsimile number of the
regulated person; the name, address,
telephone number, telex number, and,
where available, the facsimile number of
the import broker or forwarding agent, if
any:

(2) The description of each machine
{including make, model, and serial

number) and the number of machines
being received;

(3) The proposed import date, and the
first U.S, Customs Port of Entry; and

(4) The name, address, telephone
number, telex number, and, where
available, the facsimile number of the

consignor in the foreign country of

exportation.

{f) Each report of an exportation of a
tableting machine or an encapsulating
machine required by § 1310.05(c) shall
include the following information:

(1) The name, address, telephone
number, telex number, and, where
available, the facsimile number of the
regulated person; the name, address,
telephone number, telex number, and,
where available, the facsimile number of
the export broker, if any;

(2) The description of each machine
(including make, model, and serial
number) and the number of machines
being shipped;

(3) The proposed export date, the U.S.
Customs Port of exportation, and the
foreign Port of Entry; and

(4) The name, address, telephone,
telex, and, where available, the
facsimile number of the consignee in the
country where the shipment is destined;
the name(s) and address(es) of any
intermediate consignee(s).

(g) Declared exports of machines
which are refused, rejected, or otherwise
deemed undeliverable may be returned
to the U.S. exporter of record. A brief
written report outlining the
circumstances must be sent to the Drug
Enforcement Administration, P.O. Box
28346, Washington, DC 20038, following
the return within a reasonable time. This
provision does not apply to shipments
that have cleared foreign customs, been
delivered, and accepted by the foreign
consignee. Returns to third parties in the
United States will be regarded as

imports.

- * * - *
Dated: December 17, 1991.

Gene R. Haislip,

Deputy Assistant Administrator, Office of
Diversion Control, Drug Enforcement
Administration.

{FR Doc. 92-1461 Filed 1-21-92; 8:45 am|
BILLING CODE 4410-00-M

DEPARTMENT OF DEFENSE
Department of the Navy
32CFRPart 725

Release of Official Information for
Litigation

AGENCY: Department of the Navy, DOD.

ACTION: Interim rule and request for
comments.

SUMMARY: This regulation assigns
responsibilities to Department of the
Navy (DON) personnel in responding to
requests from members of the pubic for
official DON information (testimonial,
documentary, or otherwise) in
connection with litigation. The
publication of this DON instruction will
assist members of the public in
submitting such requests. It implements
Department of Defense Directive 5405.2
of July 23, 1985, codified in 32 CFR part
97, regarding the release of official
information in connection with
litigation. It restates the requirements
contained in Secretary of the Navy
Instruction 5820.8A of August 27, 1991,
and is intended to conform to that
instruction in al respects.

DATES: Interim rule effective January 22,
1992; comments must be received on or
before February 21, 1992.

ADDRESSES: Comments may be mailed
to the following address: Department of
the Navy, Office of the Judge Advocate
General, 200 Stovall Street, Alexandria,
VA 22332-2400.

FOR FURTHER INFORMATION CONTACT:
Lieutenant Michael T. Palmer, Office of
the Judge Advocate General, General
Litigation Division, 200 Stovall Street,
Alexandria, VA 22332-2400. Telephone:
(703) 325-9870.

SUPPLEMENTARY INFORMATION:

(a) Purpose of the regulation. This
regulation establishes policy, assigns
responsibilities, and prescribes
procedures for responding to requests
for the release of official DON
information, including testimony by
DON personnel as witnesses, in
connection with actual or contemplated
litigation. It does not apply to requests
unrelated to litigation or pursuant to the
Freedom of Information Act, 5 U.5.C.
552, or the Privacy Act, 5 IJ.5.C. 552a. In
addition to providing an orderly means
for obtaining information needed in
litigation to members of the public, its
provisions also protect the interests of
the United States, including the
safeguarding of classified and privileged
information. This regulation ensures that
responses to litigation requests are
provided in a manner that does not
prevent the accomplishment of the
mission of the command or activity
affected. It sets forth the proper content
of a request received from a member of
the public for release of official BON
information in connection with litigation
and indicates the factors to be
considered in deciding whether to
authorize the release of official DON
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information or the testimony of DON
concerning official information. The
regulation also prescribes the conduct of
DON personnel in response to a
litigation request or demand.

{b) Impact of the regulation. The
regulation is not a “major rule” as
defined by Executive Order 12291,
Therefore, no regulatory impact analysis
has been prepared. The DON certifies
that this regulation will not have an
impact on a significant number of small
entities under the Regulatory Flexibility
Act (5 U.S.C. 601 et seq.). Therefore, no
regulatory flexibility analysis has been
prepared. The regulation has no
collection of information requirements
and does not require the approval of
OMB under 44 U.S.C. 3501 et seq. This
regulation is not subject to the relevant
provisions of the National
Envircnmental Policy Act of 1969 (42
U.S.C. 4321-4347), and does not contain
reporting or record-keeping
requirements under the criteria of the
Paperwork Reduction Act of 1980 (Pub.
L. 96-511).

List of Subjects in 32 CFR Part 725

Courts, Government employees.

For the reasons set out in the
preamble it is proposed to revise title 32,
part 725 of the Code of Federal
Regulations to read as follows:

PART 725—RELEASE OF OFFICIAL
INFORMATION FOR LITIGATION
PURPOSES AND TESTIMONY BY
DEPARTMENT OF THE NAVY
PERSONNEL

Sec.

7251
725.2
725.3
7254
725.5

Purpose.

Policy.

Authority to act.

Definitions.

Applicability.

7258 Authority to determine and respond.

725.7 Contents of a proper request or
demand.

725.8 Considerations in determining to grant
or deny a request.

725.9 Action to grant or deny a request,

725.10 Response to requests or demands in
conflict with this instruction.

725.11 Fees.

Authority: 5 U.S.C. 301; 10 U.S.C. 113, 5013;
31 U.S.C. 9701 and 32 CFR part 97.

§725.1 Purpose.

This instruction implements 32 CFR
part 97 regarding the release of official
Department of the Navy (DON)
information and provision of testimony
by DON personnel for litigation
purposes, and prescribes conduct of
DON personnel in response to a
litigation request or demand. It restates
the information contained in Secretary
of the Navy Instruction 5820.8A of 27

August 19911, and is intended to
conform in all respects with the
requirements of that instruction.

§725.2 Policy.

(a) It is DON policy that official
factual information, both testimonial
and documentary, should be made
reasonably available for use in Federal
courts, state courts, foreign courts, and
other governmental proceedings unless
that information is classified, privileged,
or otherwise protected from public
disclosure.

{b) DON personnel, as defined in
§ 725.4(b), however, shall not provide
such official information, testimony, or
documents, submit to interview, or
permit a view or visit, without the
authorization required by this part.

(c) DON personnel shall not provide,
with or without compensation, opinion
or expert testimony concerning official
DON or Department of Defense {DOD)
information, subjects, personnel, or
activities, except on behalf of the United
States or a party represented by the
Department of Justice, or with the
written special authorization required
by this part.

{d) Section 725.2(b} and (c) constitute
a regulatory general order, applicable to
all DON personnel individually, and
need no further implementation. A
violation of those provisions is
punishable under the Uniform Code of
Military Justice for military personnel
and is the basis for appropriate
administrative procedures with respect
to civilian employees. Moreover,
violations of this instruction by DON
personnel may, under certain
circumstances, be actionable under 18
U.S.C. 207.

(e} Upon a showing by a requester of

-exceptional need or unique

circumstances, and that the anticipated
testimony will not be adverse to the
interests of the DON, DOD, or the
United States, the General Counsel of
the Navy, the Judge Advocate General
of the Navy, or their respective
delegates may, in their sole discretion,
and pursuant to the guidance contained
in this instruction, grant such written
special authorization for DON personnel
to appear and testify as expert or
opinion witnesses at no expense to the
United States.

§725.3 Authority to act.

{a) The General Counsel of the Navy,
the Judge Advocate General of the
Navy, and their respective delegates

! Copies may be obtained., if ngeded, from the
Naval Publications and Forms Directorate, Attn:
Code 301, 5801 Tabor Avenue, Phitadelphia, PA
18120-5099.

|hereafter “‘determining authorities”
described in § 725.4(a}, shall respond to
litigation requests or demands for
official DOD information or testimony
by DON personnel as witnesses.

{b) If required by the scope of their
respective delegations, determining
authorities’ responses may include:
consultation and coordination with the
Department of Justice or the appropriate
United States Attorney as required;
referral of matters proprietary to
another DOD component to that
component; determination whether
official information originated by the
Navy may be released in litigation; and
determination whether DOD personnel
assigned to or affiliated with the Navy
may be interviewed, contacted, or used
as witnesses concerning official DOD
information or as expert or opinion
witnesses. Following coordination with
the appropriate commander, a response
may further include whether
installations, facilities, ships, or aircraft
may be visited or inspected; what, if
any, conditions will be imposed upon
any release, interview, contact,
testimony, visit, or inspection; what, if
any, fees shall be charged or waived for
access under the fee assessment
considerations set forth in § 725.11; and
what, if any, claims of privilege,
pursuant to this instruction, may be
invoked before any tribunal.

§725.4 Definitions.

(a) Determining authority. The
cognizant DON or DOD official
designated to grant or deny a litigation
request. In all cases in which the United
States is, or might reasonably become, a
party, or in which expert testimony is
requested, the Judge Advocate General
or the General Counsel of the Navy,
depending on the subject matter of the
request, will act as determining
authority. In all other cases, the
responsibility to act as determining
authority has been delegated to all
officers exercising general court-martial
convening authority, or to their
subordinate commands, and to other
commands and activities indicated in
§ 725.6.

(b} DON personnel. Active duty and
former military personnel of the naval
service including retirees; personnel of
other DOD components serving with a
DON component; Naval Academy
midshipmen; present and former civilian
employees of the DON including non-
appropriated fund activity employees;
non-U.S. nationals performing services
overseas for the DON under provisions
of status of forces.agreements; and other
specific individuals or entities hired
through contractual agreements by or on
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behalf of DON, or performing services
under such agreements for DON (e.g.,
consultants, contractors and their
employees and personnel).

(c) Factual and expert or opinion
testimony. DON policy favors disclosure
of factual information if disclosure does
not violate the criteria stated in § 725.8.
The distinction between factual matters,
and expert or opinion matters (where
DON policy favors non-disclosure), is
not always clear. The considerations set
forth below pertain.

(1) Naval personnel may merely be
percipient witnesses to an incident, in
which event their testimony would be
purely factual. On the other hand, they
may be involved with the matter only
through an after-the-event investigation
(e.g., JAGMAN investigation).
Describing the manner in which they
conducted their investigation and asking
them to identify factual conclusions in
their report would likewise constitute
factual matters to which they might
testify. In contrast, asking them to adopt
or reaffirm their findings of fact,
opinions, and recommendations, or
asking them to form or express any
other opinion—particularly one based
upon matters submitted by counsel or
going to the ultimate issue of causation
or liability—would clearly constitute
precluded testimony under the above
policy.

(2) Naval personnel, by virtue of their
training, often form opinions because
they are required to do so in the course
of their duties. If their opinions are
formed prior to, or contemporaneously
with, the matter in issue, and are

routinely required of them in the course

of the proper performance of their
professional duties, they constitute
essentially factual matters (i.e., the
opinion they previously held). Opinions
formed after the event in question,
including responses to hypothetical
questions, generally constitute the sort
of opinion or expert testimony which
this instruction is intended to severely
restrict.

(3) Characterization of expected
testimony by a requester as fact,
opinion, or expert is not binding on the
determining authority. When there is
doubt as to whether or not expert or
opinion (as opposed to factual)
testimony is being sought, advice may
be obtained informally from, or the
request forwarded, to the Deputy
Assistant Judge Advocate General
{General Litigation) or the Associate
General Counsel (Litigation) for
resolution.

(d) Litigation. All pretrial, trial, and
post-trial stages of all existing or
reasonably anticipated judicial or
administrative actions, hearings,

investigations, or similar proceedings
before civilian courts, commissions,
boards (including the Armed Services
Board of Contract Appeals), or other
tribunals, foreign and domestic. This
term includes responses to discovery
requests, depositions, and other pretrial
proceedings, as well as responses to
formal or informal requests by attorneys
or others in situations involving, or
reasonably anticipated to involve, civil
or criminal litigation.

(e) Official information. All
information of any kind, however
stored, in the custody and control of the
DOD and its components including the
DON,; relating to information in the
custody and control of DOD or its
components; or acquired by DOD
personnel or its component personnel as
part of their official duties or because of
their official status within DOD or its
components, while such personnel were
employed by or on behalf of the DOD or
on active duty with the United States
Armed Forces (determining whether
“official information” is sought, as
opposed to non-DOD information, rests
with the determining authority identified
in § 725.8, rather than the requester).

(f) Request or demand (legal process).
Subpoena, order, or other request by a
federal, state, or foreign court of
competent jurisdiction, by any
administrative agency thereof, or by any
party or other person (subject to the
exceptions stated in § 725.5) for
production, disclosure, or release of
official DOD information or for
appearance, deposition, or testimony of
DON personnel as witnesses.

§725.5 Applicability.

(2) This instruction applies to all
present and former civilian and military
personnel of the DON whether
employed by, or assigned to, DON
temporarily or permanently. Affected
personnel are defined more fully in
§ 725.4(b).

(b) This instruction applies only to
situations involving existing or
reasonably anticipated litigation, as
defined in § 725.4(d), when DOD
information or witnesses are sought,
whether or not the United States, the
DOD, or its components are parties
thereto. It does not apply to formal or
informal requests for information in
other situations.

(c) This instruction provides guidance
only for DON operation and activities of
its present and former personnel in
responding to litigation requests. It is
not intended to, does not, and may not
be relied upon to, create any right or
benefit, substantive or procedural,
enforceable at law or equity against the
United States, DOD, or DON.

(d) This instruction is not intended to
infringe upon or displace the
responsibilities committed to the
Department of Justice in conducting
litigation on behalf of the United States.

(e) This instruction does not
supersede or modify existing laws, DOD
or DON regulations, directives, or
instructions governing testimony of
DON personnel or release of official
DOD or DON information during grand
jury proceedings.

(f) This instruction does not control
release of official information in
response to requests unrelated to
litigation or under the Freedom of
Information Act (FOIA), 5 U.S.C. 552, or
the Privacy Act, 5 U.S.C. 552a. This
instruction does not preclude treating
any written request for DON records as
a request under the FOIA or Privacy
Acts. Activities are encouraged to treat
such requests for documents under the
FOIA or the Privacy Act if they are
invoked by the requestor either
explicitly or by fair implication. See 32
CFR 701.3(a), 701.10(a). Activities are
reminded that such treatment does not
absolve them of the responsibility to
respond in a timely fashion to legal
process. In any event, if the official
information requested pertains to a
litigation matter which the United States
is a present or potential party, the
release authority should notify the
delegate of the General Counsel or the
Judge Advocate General, under § 725.6.

(g) This part does not apply to release
of official information or testimony by
DON personnel in the following
situations:

(1) Before courts-martial convened by
any DOD component, or in
administrative proceedings conducted
by. or on behalf of, such component;

(2) Under administrative proceedings
conducted by, or on behalf of, the Equal
Employment Opportunity Commission
(EEQOC]) or the Merit Systems Protection
Board (MSPB), the Federal Labor
Relations Authority, the Federal
Services Impasse Panel, or under a
negotiated grievance procedure under a
collective bargaining agreement to
which the Government is a party;

(3) In response to requests by Federal
Government counsel, or counsel
representing the interests of the Federal
Government, in litigation conducted, in
whole or in part, on behalf of the United
States (e.g., Medical Care Recovery Act
claims, affirmative claims, or subpoenas
issued by, or concurred in by,
Government counsel when the United
States is a party), but the regulation
does apply to an action brought under
the qui tam provisions of the False
Claims Act in which a private party
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brings an action in the name of the
United States but in which the
Department of Justice either has not yet
determined to intervene in the litigation
or has declined to intervene;

{4) As part of the assistance required
by the Defense Industrial Personnel
Security Clearance Review Program
under DOD Directive 5220.62;

{5) Release of copies of Manual of the
Judge Advocate General (JAGMAN]}
investigations, to the next of kin {or their
representatives) of deceased or
incompetent naval personnel;

{6) Release of information by DON
personnel to counsel retained on their
behalf for purposes of litigation, unless
that information is classified, privileged,
or otherwise protected from disclosure
(in the latter event, compliance with 32
CFR part 97 and this part is required);

(7) Cases involving garnishment
orders for child support and/or alimony.
The release of official information in
these cases is governed by 5 CFR 581
and SECNAVINST 7200.163, or;

{8) Release of information to Federal,
state, and local prosecuting and law
enforcement authorities, in conjunction
with an investigation conducted by a
DOD component or DON criminal
investigative organization.

(h) This part does not preclude official
comment on matters in litigation in
appropriate cases.

(i) The DOD General Counsel may
notify DOD components that DOD will
assume primary responsibility for
coordinating all litigation requests for
demands for official DOD information or
testimony of DOD personnel in litigation
involving terrorism, espionage, nuclear
weapons, and intelligence sources or
means. Accordingly, determining
officials who receive requests pertaining
to such litigation shall notify the
Associate General Counsel (Litigation}
or the Deputy Assistant Judge Advocate
General (International Law or General
Litigation} whe shall consult and
coordinate with DOD General Counsel
prior to any response to such requests.

(§) Relationship with Federal Rules of
Procedure. The requirements imposed
by this instruction are intended, among
other things, to provide adequate notice
to DON regarding the scope of proposed
discovery. This will assure that certain
‘DON information, which properly
should be withheld, is not inadvertently
released in response to a litigation
request or demand, including a
subpoena or other request for discovery
issued under Federal rules of procedure.
When the United States is a party to
Federal litigation and the party

2 See footnole 1 to § 725.1.
1 See footnote 1 to § 725.1.

opponent uses discovery methods {e.g.,
request for interrogatories and
admissions, depositions) set forth in
Federal rules of procedure, the Judge
Advocate General or General Counsel,
in consultation with representatives of
the Department of Justice or the
cognizant United States Attorney, may
determine whether the requirement for a
separate written request in accordance
with § 725.7 should be waived. Even if
this requirement is waived, however,
DON personnel who are subpoenaed to
testify still will be required to obtain the
written permission deseribed in § 725.2.

§725.6 Authority to determine and
respond. ) :

(a) Matters proprietary to DON. If a
litigation request or demand is made of
DON personnel for official DON or DOD
information or for testimony concerning
such information, the individual to
whom the request or demand is made
will immediately notify the cognizant
DON official designated in § 725.6(c)
and (d), who will determine availability
and respond to the request or demand.

(b) Matters proprietary to another
DOD component. If a DON activity
receives a litigation request or demand
for official information originated by
another DOD component or for non-
DON personnel presently or formerly
assigned to another DOD component,
the DON activity will forward
appropriate portions of the request or
demand to the DOD component
originating the information, to the
components where the personnel are
assigned, or to the components where
the personnel were formerly assigned,
for action under 32 CFR part 97. The
forwarding DON activity will also notify
the requester and court (if appropriate}
or other authority of its transfer of the
request or demand.

(c) Litigation matters to which the
United States is, or might reasonably
become, a party. Examples of such
instances include suits under the
Federal Tort Claims Act, Freedom of

- Information Act, Medical Care Recovery

Act, Tucker Act, and suits against
Government contractors where the
contractor may interplead the United
States or seek indemnification from the
United States for any judgment paid,
e.g., aviation contractors or asbestos
matters. Generally, a suit in which the
plaintiff is representing the interests of
the United States under the Medical
Care Recovery Act is not a litigation
matter to which the United States is, or
might reasonably become, a party.
Determining authorities, if in doubt

- whether the United States is likely to

become a party to the litigation, should
seek guidance from representatives of

the Offices of the Judge Advocate
General or General Counsel. The judge
Advocate General and the General
Counsel have the authority to determine
whether a litigation request should be
forwarded to them, or retained by a
determining authority, for resclution.

(1) Litigation requests regarding
matters assigned to the Judge Advocate
General of the Navy under Navy
Regulations, art. 0331 (1990}, shall be
referred to the Deputy Assistant Judge
Advocate General (DAJAG]) for General
Litigation, 200 Stovall Street,
Alexandria, VA 22332-2400, who will
respond for the Judge Advocate General
or transmit the request to the
appropriate Deputy Assistant Judge
Advocate General for response.

(2) Litigation requests regarding
matters assigned to the General Counsel .
of the Navy under Navy Regs., art. 0327
(1990)%, shall be referred to the
cognizant Command Counsel under, and
subject to, limitations set forth in
$§ 725.6{d){2). That Command Counsel
may either respond or refer the matter
for action to another office. Requests
involving asbestos litigation shall be
referred to the Office of Counsel, Naval
Sea Systems Command Headquarters,
Personnel and Labor Law Section (Code
00LD), Washington, DC 20362-5101,
Matters not clearly within the purview

. of a particular. command counsel shall

be referred to Associate General
Counsel {Litigation), who may either
respond or refer the matter for action to
another office.

(3) Matters involving the Armed
Services Board of Contract Appeals
shall be forwarded to these respective
counsel except where the determination
may involve the assertion of the
deliberative process privilege before
that Board. In such an event, the matter
shall be forwarded for determination to
the Associate General Counsel
(Litigation).

(d} Litigation matters in which the
United States is not, and is reasonably
not expected to become, a party. {1}
Matters within the cognizance of the
Judge Advocate General. (i) Fact
witnesses. Requests to interview,
depose, or obtain testimony of any
present or former DON personnel as
defined in § 725.4(b) about purely
factual matters shall be forwarded to
the Navy or Marine Corps officer
exercising general court-martial
jurisdiction (OEGCMYJ) in whose chain
of command the prospective witness or
requested documents lie. That
determining authority will respond for

4 See footnote 1 %0 § 725.1.
8 See footnote 1 to § 725.1.
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the Judge Advocate General under
criteria set forth in § 725.8.

(A) If the request pertaing to
personnel assigned to the Office of the
Chief of Naval Operations, the Office of
the Vice Chief of Naval Operations, or
an Echelon 2 command located in the
Washington, DC, area, it shall be
forwarded to that office which will
likewise respond for the Judge Advocate
General under the criteria set forth in
§ 725.8.

(B) If & request pertains to Marine
Corps personnel assigned to
Headquarters Battalion, Headquarters
Marine Corps, or to other Marine Corps
commands located in the Washington,
DC, area, it shall be forwarded to the
Commandant of the Marine Corps (JAR),
Headquarters, U.S. Marine Corps,
Washington, DC 20380-0001, which will
respond for the Judge Advocate General
under criteria set forth in § 725.8.

(C) Nothing here shall prevent a
determining authority from referring
requests or demands to another
determining authority better suited
under the circumstances to determine
the matter and respond, but the
requester shall be notified of the
referral. Further, each determining
authority specified in this paragraph
may further delegate his or her
decisional authority to a principal staff
member, staff judge advocate, or legal
advisor. :

(D) In the alternative; the requester
may forward the request to the Deputy
Assistant Judge Advocate General
(General Litigation), who may refer the
matter to another determining authority
for response, and so notify the requester.

(ii) Visits and views. A request to visit
a DON activity, ship, or unit, or to
inspect material or spaces located there
will be forwarded to one of the
authorities stated in § 725.6{d)(1)(i), who
will respond on behalf of the Judge
Advocate General. Action taken by that
authority will be coordinated with the
commanding officer of the activity, ship,
or unit at issue, or with his or her staff
judge advocate (if applicable). The
military mission of the unit shall
normally take precedence over any visit
or view. The commanding officer may
independently prescribe reasonable
conditions as to time, place, and
circumstances to protect against
compromise of classified or privileged
material, intrusion into restricted
spaces, and unauthorized photography.

(iii) Documents. 10 U.S.C. 7861
provides that the Secretary of the Navy
has custody and charge of all DON
books, records, and property. Under

DOD Directive 5530.18, the Secretary of
the Navy's sole delegate for service of
process is the General Counsel of the
Navy. See 32 CFR 257.5(c). All process
for such documents shall be served upon
the General Counsel at the Department
of the Navy, Washington, DC, 20350-
1000, who will refer the matter to the
proper delegate for action. Matters
referred to the Judge Advocate General
will normally be provided to the
determining authorities described in

§ 725.8(c) and (d). That authority will
respond per criteria in § 725.8. Process
not properly served on the General
Counsel is insufficient to constitute a
legal demand and shall be processed as
a request by counsel. Requests for
documents maintained by the National
Personnel Records Center will be
determined by the official provided in
§ 725.8(b)(2)(iii).

(iv) Expert or opinion requests. Any
request for expert or opinion
consultations, interviews, depositions,
or testimony will be referred to the
Deputy Assistant Judge Advocate
General (General Litigation) who will
respond for the Judge Advocate General,
or transmit the request to the
appropriate DAJAG for response.
Matters not clearly within the purview
of a particular Deputy Assistant Judge
Advocate General will be retained by
the Deputy Assistant Judge Advocate
General (General Litigation), who may |
either respond or refer the matter to
another determining authority for
response. '

(2) Matters within the cognizance of
the General Counsel of the Navy. (i)
Matters not involving issues of Navy
policy. Such matters shall be forwarded
for determination to the respective .
counsel for Naval Sea Systems
Command, Naval Air Systems
Command, Naval Supply Systems
Command, Naval Facilities Engineering
Command, Space and Naval Warfare
Command, Office of the Navy
Comptroller, Commandant of the Marine
Corps, Office of the Chief of Naval
Research, Military Sealift Command,
Office of Civilian Personnel Policy, or to
the Assistant General Counsel
{Acquisition), depending upon who has
cognizance over the information or
personnel at issue.

(ii) Matters involving issues of Navy
policy. Such matters shall be forwarded
for determination to the General
Counsel of the Navy via the Associate
General Counsel (Litigation).

(iii) Matters involving asbestos
litigation. Such matters shall be
forwarded to the Office of Counsel,

¢ See footnote 1 to § 725.1.

Naval Sea Systems Command
Headquarters, Personnel and Labor Law
Section {Code 00LD), Washington, DC
20362-5101.

(3) Matters not clearly within'the
cognizance of either the Judge Advocate
General or the General Counsel. Such
matters may be sent to the Deputy
Assistant Judge Advocate General
{General Litigation) or the Associate
General Counsel (Litigation), who will,
in consultation with the other, determine
the appropriate authority to respond to
the request.

§725.7 Contents of a proper request or
demand.

{a) Routine requests. If official
information is sought, through testimony
or otherwise, a detailed written request
must be submitted to the appropriate
determining authority far enough in
advance to assure an informed and
timely evaluation of the request, and
prevention of adverse effects on the
mission of the command or activity that
must respond. The determining authority
shall decide whether sufficient
information has been provided by the
requester. Absent independent
information, the following data is
necessary to agsess a request.

(1) Identification of parties, their
counsel and the nature of the litigation.
(i) Caption of case, docket number,
court.

(ii) Name, address, and telephone
number of all counsel.

(iii) The date and time on which the
documents, information, or testimony
sought must be produced; the requested
location for production; and, if
applicable, the estimated length of time
that attendance of the DON personnel
will be required.

(2) Identification of information or
documents requested. (i) A description,
in as much detail as possible, of the
documents, information, or testimony
sought, including the current military
service, status (active, separated,
retired), social security number, if
known, of the subject of the requested
pay, medical, or service records;

(i} The location of the records,
including the name, address, and
telephone number, if known, of the
person from whom the documents,
information, or testimony is sought; and

(iii) A statement of whether factual,
opinion, or expert testimony is
requested (see §§ 725.4(c) and
725.8(b)(3)(ii)).

(3) Description of why the information
is needed. (i) A brief summary of the
facts of the case and the present posture
of the case.
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{ii) A statement of the relevance of the
matters sought to the proceedings at
issue.

(iii) If expert or opinion testimony is
sought, an explanation of why
exceptional need or unique
circumstances exist justifying such
testimony, including why it is not
reagsonably available from any other
source.

(b} Additional considerations. The
circumstances surrounding the
underlying litigation, including whether
the United States is a party, and the
nature and expense of the requests
made by a party may require additional
information before a determination can
be made. Providing the following -
information or stipulations in the
original request may expedite review
and eliminate the need for additional
correspondence with the determining
authority.

{1) A statement of the requester’s
willingness to pay in advance all
reasonable expenses and costs of
searching for and producing documents,
information, or personnel, including

" travel expenses and accommodatlons (if
applicable);

(2) In cases in which deposition -
testimony is sought, a statement of
whether attendance at trial or later

deposition testimony is anticipated and -

requested. A single deposition normally
should suffice;

(3) An agreement to notify the
determining authority at least 10
working days in advance of all
interviews, depositions, or testimony.
Additional time for notification may be
required where the witness is a DON
health care provider or where the
witness is located overseas;

(4) An agreement to conduct the
deposition at the location of the witness,
unless the witness and his or her
commanding officer or cognizant
superior, as applicable, stipulate
otherwise;

(5) In the case of former DON
personnel, a brief description of the
length and nature of their duties while in
DON employment, and a statement of
whether such duties involved, directly or
indirectly, the information or matters as.
to which the person will testify;

(8} An agreement to provide free of
charge to any witness a signed copy of
any written statement he or she may
‘make, or, in the case of an oral
deposition, a copy of that deposition
transcript, if taken by a stenographer, or
a video tape copy, if taken solely by
video tape, if not prohibited by
applicable rules of court;

(7) An agreement that if the local rules
of procedure controlling the litigation so
provide, the witness will be given an

opportunity to read, sign, and correct the
deposition at no cost to the thness or
the Government;

(8) A statement of understandmg that
the United States reserves the right to
have a representative present at any
interview or deposition; and

{9) A statement that counsel for other
parties to the case will be provided with

a copy of all correspondence originated

by the determining authority so they
may have the opportunity to submit any
related litigation requests and
participate in any discovery.

{c) Response to deficient requests. A
letter request that is deficient in
providing necessary information may be
returned to the requester by the
determining authority with an
explanation of the deficiencies and a
statement that no further action will be
taken until they are corrected. Ifa
subpoena has been received for official
information, counsel should promptly
determine the appropriate action to take
in response to the subpoena See
§ 725.9(g).

(d) Emergency requests. ertten
requests are generally required by 32
CFR part 97.

(1) The determining authority,
identified in § 725.8, has discretion to

waive that requirement in the event ofa

bona fide emergency, under conditions
set forth here, which were not
anticipated in the course of proper
pretrial planning and discovery. Oral
requests and subsequent determinations
should be reserved for instances where
factual matters are sought, and
compliance with the requirements of a
proper written request would result in
the effective denial of the request and
cause an injustice in the outcome of the
litigation for which the information is .
sought. No requester has a right to make
an oral request and receive a '
determination. Whether to permit such
an exceptional procedure is a decision

- within the sole discretion of the

determining authority, unless overruled
by the General Counsel or the Judge
Advocate General, as appropriate.

{2) If the determining authority
concludes that the request, or any
portion of it, meets the emergency test,
he or she will require the requester to
agree to the conditions set forth in
§ 725.7(a). The determining authority
will then orally advise the requester of
the determination, and seek a written
confirmation of the oral request.
Thereafter, the determining authority
will make a written record of the
disposition of the oral request including
the grant or denial, circumstances
requiring the procedure, and conditions
to which the requester agreed.

(3) The emergency procedure should
not be utilized where the requester
refuses to agree to the appropriate
conditions set forth in § 725.7(a) or
indicates unwillingness to abide by the
limits of the oral grant, partxal grant, or
denial.

§725.8 COnslderatlons in de!erm!nlng to’
grant or deny a request. |

(a) General considerations. In
deciding whether to authorize release of
official information, or the testimony of
DON personnel concerning official
information (hereafter referred to as
“the disclosure” under a request
conforming with the requirements of
§ 725.7, the determining authiority shall

" consider the following factors: -

(1) The DON policy regarding
disclosure in § 725.2; . »

(2) Whether the request or demand is
unduly burdensome or otherwise
inappropriate under applicable court
rules; S

(3) Whether disclosure, including
release in camera (i.e., to the judge or
court alone), is appropriate under
procedural rules governing the case or
matter in which the request or demand
arose; '

. (4) Whether disclosure would violate
or conflict with a statute, executive
order, regulation, directive, instmctwn,
or notice;

(5) Whether disclosure, in the absence
of a court order or written consent,
would violate 5 U.S.C. 552, 552a;

(6) Whether dxsclosure. including
release in camera, is appropriate or
necessary under the relevant
substantive law concerning privilege
{e.g., attorney-client, attorney work-
product, or physician-patient in the case
of civilian personnel);

(7) Whether disclosure, except when
in camera (i.e., before the judge alone)
and necessary to assert a claim of
privilege, would reveal information
properly classified under the DOD
Information Security Program under
DOD 5200.1-R7, withholding of
unclassified technical data from public
disclosure following OPNAVINST -
5510.181; privileged Naval Aviation
Safety Program information

' (OPNAVINST 3750.6Q (NOTAL))®, or

other matters exempt from unrestricted
disclosure under 5 U.S.C. 552, 552a;

(8) Whether disclosure would unduly
interfere with ongoing law enforcement
proceedings, violate constitutional
rights, reveal the identity of an
intelligence source or source of
confidential information, conflict with

7 See footnote 1 to § 725.1.

# See footnote 1 to § 725.1.
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U.S. obligations under international
agreement, or be otherwise
inappropriate under the circumstances;

(9) Whether attendance of the
requested witness at deposition or trial
will unduly interfere with the military
mission of the command; and

(10) Whether, in a criminal case,
requiring disclosure by a defendant of
detailed information about the relevance
of documents or testimony as a
condition for release would conflict with
the defendant’s constitutional rights.

(b) Specific considerations. (1)
Documents, interviews, depositions,
testimony, and views (where the United
States is, or may become, a party). All
requests pertaining to such matters shall
be forwarded to the Judge Advocate
General or the General Counsel, as
appropriate under § 725.6{c).

(2) Documents (where the United
States is not, and is reasonably not
expected to become a party). (i)
Unclassified Navy and Marine Corps
records. Where parties or potential
parties desire unclassified naval records
in connection with a litigation matter,
the subpoena duces tecum or court order
will be served, under 32 CFR 257.5(c),
upon the General Counsel of the Navy,
along with a written request complying
with § 725.7.

(A) If the determining authority to
whom the matter is referred determines
to comply with the order or subpoena,
compliance will be effected by
transmitting certified copies of records
to the clerk of the court from which
process issued. If, because of an unusual
circumstance, an original record must be
produced by a naval custodian, it will
not be removed from the custody of the
person producing it, but copies may be
placed in evidence.

{B) Upon written request of one or
more parties in interest or their
respective attorneys, records which
would be produced in response to a
court order signed by a judge as set
forth above may be furnished without a
court order, but only upon a request
complying with § 725.7 and only when
such records are not in a “system of
records” as defined by the Privacy Act
(5 U.S.C. 552a). In determining whether a
record not contained in a “'system of
records” will be furnished in response to
a Freedom of Information Act (FOIA)
request, SECNAVINST §720.42E°
controls.

(C) Generally, a record in a Privacy
Act "system of records” may not be
released under a litigation request
except with the written consent of the
person to whom the record pertains or in

9 See footnote 1 to § 725.1.

response to a court order signed by a
judge. See SECNAVINST 5211.5C!° and
5 U.S.C. 552, 552a for further guidance.

(D) Whenever compliance with a
court order or subpoena duces tecum for
production of DON records is denied for
any reason, the subpoena or court order
and complete copies of the requested
records will be forwarded to the
appropriate Deputy Assistant Judge
Advocate General (General Litigation)
or the Associate General Counsel
(Litigation) for action, and the parties to
the suit notified in accordance with this
part. ‘

(ii) Classified Navy and Marine Corps
records. Any consideration of release of
classified information for litigation
purposes, within the scope of this
instruction, must be coordinated within
the Office of the Chief of Naval
Operations (OP-09N) per OPNAVINST
5510.1H.11

(iii) Records in the custody of the
National Personnel Records Center.
Court orders or subpoenas duces tecum
demanding information from, or
production of, service or medical
records of former Navy and Marine
Corps personnel in the custody of the
National Personnel Records Center will
be served upon the Director, National
Personnel Records Center, 9700 Page
Boulevard, St. Louis, MO 63132. If
records responsive to the request are
identified and maintained at the
National Personnel Records Center, that
Center shall make appropriate certified
(authenticated) copies of the information
requested. These copies will then be
forwarded, along with the request, in the
case of Navy personnel, to Chief, Bureau
of Naval Personnel (Pers-06),
Washington, DC 20370-5000, or his
delegate, who will respond. In the case
of Marine Corps personnel, the copies
and request will be sent to the
Commandant of the Marine Corps
(MMRB-10), Quantico, VA 22134-0001,
who will respond. Those requests that
do not constitute legal demands will be
refused by the Director, National
Personnel Records Center, and written
guidance provided to the requester.

(iv) Medical and other records of
civilian employees. Production of
medical certificates or other medical
reports concerning civilian employees is
controlled by Federal Personnel Manual,
chapter 294 and chapter 339.1-4.12
Records of civilian employees, other
than medical records, may be produced
upon receipt of a court order and a
request complying with § 725.7, provided
no classified or for official use only

10 See footnote 1 to § 725.1.
11 See footnote 1 to § 725.1
12 See footnote 1 to § 725.1.

information, such as loyalty or security
records, are involved. Disclosure of
records relating to compensation
benefits administered by the Office of
Workers' Compensation Programs of the
Department of Labor are governed by
Secretary of the Navy Instruction
5211.5C (Privacy Act implementation)
and Secretary of the Navy Instruction
5720.42E {(Freedom of Information Act
implementation), as appropriate. Where
information is furnished per this
subparagraph in response to a court
order and proper request, certified
copies rather than originals should be
furnished. Where original records must
be produced because of unusual
circumstances, they may not be removed
from the custody of the official
producing them, but copies may be
placed on the record.

(v} JAGMAN investigations (other
than to next of kin). The Deputy
Assistant Judge Advocate General
having cognizance over the records at
issue for litigation or prospective
litigation purposes may release the
records if a complete release will result.
The Assistant Judge Advocate General
(Civil Law) will make determinations
concerning the release of the records
specified in this subparagraph if a
release of less than the complete
requested record will resuit. A release to
next of kin of incompetent or deceased
DON personnel or their representatives
is exempt from these requirements and
this part.

(vi) Affirmative claims files.
Affirmative claims files (including
Medical Care Recovery Act files),
except to the extent they contain copies
of JAGMAN investigations prepared
under the Manual of the Judge Advocate
General, or classified or privileged
information, may be released by the
commanding officer of the Naval Legal
Service Office having cognizance over
the claim at issue, without compliance
with this instruction, to: insurance
companies to support claims; to civilian
attorneys representing injured service
persons, their dependents, and the
Government’s interests; and to other
DOD components. When a request for
production involves material related to
claims in favor of the Government,
either the cognizant Command Counsel
or the Naval Legal Service Office having
territorial responsibility for the area
should be notified.

(vii) Accounting for disclosures from
“systems of records.” When compliance
with a litigation request or demand for
production of records is appropriate, or
when release of records is otherwise
authorized, and records contained in a
“system of records,” are released, the
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releasing official will consult Secretary
of the Navy Instruction 5211.5C
regarding disclosure accounting
requirements.

(viii) Pay records. Official pay records
of active-duty, reserve, retired, or former
Navy members should be requested
from Director, Defense Finance and
Accounting Service (DFAS), Cleveland
Center, Anthony J. Celebrezze Federal
Building, Cleveland, OH 44199-2055.
Official pay records of active-duty,
reserve, retired, or former Marines
should be requested from Director,
Defense Finance and Accounting
Service. Kansas City Center (Code G),
Kansgas City, MO 64197-0001.

(3) Interviews, depositions, and
testimony (where the United States is
not, and is reasonably not expected to
become, a party). (i) Factual matters.
DON policy favors disclosure of factual
matters when disclosure does not
violate the criteria stated in this section.
Distinguishing between factual matters
and expert or opinion matters (where
DON policy favors non-disclosure)
requires careful analysis. Opinion
matters are defined at § 725.4(c).

(ii) Expert, opinion, or policy malters.
Such matters are to be determined,
under the delegation in § 725.6, by the
cognizant Deputy Assistant Judge
Advocate General or by General
Counsel. General considerations to
identify expert or opinion testimony are
in § 725.4(c). DON personnel shall not
provide, with or without compensation,
opinion or expért testimony concerning
official information, subjects, or
activities, except on behalf of the United
States or a party represented by the
Department of Justice. Upon a showing
by the requester of exceptional need or
unique circumstances, and that the
anticipated testimony will not be
adverse to the interests of the DOD or
the United States, the appropriate DON
official designated in § 725.8, may grant,
in writing, special authorization for
DON personnel to appear and testify at
no expense to the United States. In
determining whether exceptional need
or unique circumstances exist, the
determining official should consider
whether such expert or opinion
testimony is available to the requester
from any other source. The burden of
demonstrating such unavailability, if
any, is solely upon the requester.

(iii) Visits and views (where the
United States Is not, and is reasonably
not expected to become, a party). Such
disclosures are normally factual in
nature and should not be accompanied
by interviews of personnel unless
separately requested and granted. The
authority of the commanding officer of
the activity, ship, or unit at issue is not

limited by this part. Accordingly, he or
she may prescribe appropriate
conditions as to time, place, and
circumstances (including proper
restrictions on photography).

(iv) Non-DOD information. A request
for disclosure under this part,
particularly through the testimony of a
witness, may involve both official
information and non-DOD information
(e.g- in the case of a person who has
acquired additional and separate
knowledge or expertise wholly apart
from Government employment).
Determining whether or not official
information is at issue is within the
purview of the determining authority,
not the requester. A requester’s
contention that only non-DOD
information is at issue is not dispositive.
The requester must still comply with this
instruction to support that contention. If
non-DOD information is at issue in
whole or in part, the determining
authority shall so state in the written
determination described in § 725.9. He
or she shall make no other
determination regarding that non-DOD
information.

§725.9 Action to grant or deny a request.

(a) The process of determining
whether to grant or deny a request is not
an adversary proceeding. This part
provides guidance for the operation of
DON only and is not intended to, does
not, and may not be relied upon to,
create any right or benefit, substantive
or procedural, enforceable at law
against the United States, DOD, or DON.

(b} 32 CFR part 97 and this part apply
to testimony by former naval personnel
and former civilian employees of DON.
A proper request must be made, under
§ 725.7, to obtain testimony by former
personnel regarding official DOD
information., However, this part is not
intended to place unreasonable
restraints upon the post-employment
conduct of such personnel. Accordingly,
requests for expert or opinion testimony
by such personnel will normally be
granted unless that testimony would
constitute a violation of the U.S. Code
{e.g., 18 U.S.C. 201 et seq.), conflict with
pertinent regulations (e.g., Secretary of
the Navy Instruction 5370.2H), or
disclose properly clagsified or privileged
information.

(c) A determination to grant or deny
should be made as expeditiously as
possible to provide the requester and
the court with the matter at issue or with
a statement of the reasons for denial.
The decisional period should not exceed
10 working days from receipt of a
complete request complying with the
requirements of § 725.7, absent
exceptional or particularly difficult

circumstances. The requester should
also be informed promptly of the referral
of any portion of the request to another
authority for determination.

{d) Except as provided in § 725.7(d), a
determination to grant or deny shall be
in writing.

(e} The determination letter should
respond solely to the specific
disclosures requested, stating a specific
determination on each particular
request. When a request is denied in
whole or in part, a statement of the
reasons for denial should be provided to
fully inform a court of the reasons
underlying the determination if it is
challenged.

(f} A copy of any denial, in whole or
in part, of a request, should be
forwarded to the cognizant Deputy
Assistant Judge Advocate General or
the Associate General Counsel
(Litigation), as appropriate. Such
notification is likewise appropriate
when the litigation request has been
treated under 5 U.S.C. 552, 552a and
§ 725.5(f). Telephonic notification is
particularly appropriate where a judicial
challenge or contempt action is
anticipated.

(g) In cases in which a subpoena has
been received and the requester refuses
to pay fees or otherwise comply with the
guidance and requirements imposed by
this part, or if the determining authority
declines to make some or all of the
subpoenaed information available, or if
the determining authority has had
insufficient time to complete its
determination as to how to respond to
the request, the determining authority
must promptly notify the General
Litigation Division of the Office of the
Judge Advocate General or the Navy
Litigation Office of the Office of the
General Counsel, which offices will
determine, in consultation with the
Department of Justice, the appropriate
response to be made to the tribunal
which issued the subpoena. Because the
Federal Rules of Civil Procedure require
that some objections to subpoenas must
be made either within 10 days of service
of the subpoena or on or before the time
for compliance, whichever first occurs,
and because this will require
consultation with the Department of
Justice, timely notice is essential.

§ 725.10 Response to requests or
demands in conflict with this instruction.

(a) Except as otherwise provided in
this paragraph, DON personnel,
including former military personnel and
civilian employees, shall not produce,
disclose, release, comment upon, or
testify concerning any official DOD
information in response to a litigation
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request or demand without prior written
approval of the appropriate DON official
designated in § 725.8. If a request has
been made, and granted, in whole or in
part, per 32 CFR part 97 and this part,
DON personnel may only produce,
disclose, release, comment upon, or
testify concerning those matters
specified in the request and properly
approved by the determining authority
designated in § 725.6. See United States
ex rel. Touhy v. Ragen, 340 U.S. 462
(1951).

{b) If, after DON personnel have
received a litigation request or demand
and have in turn notified the appropriate
determining authority described in
§ 725.8, a response to the request or
demand is required before instructions
from the responsible official have been
received, the responsible authority
designated in § 725.6 shall notify the
Deputy Assistant Judge Advocate
Ceneral or Associate General Counsel
(Litigation) who has cognizance over the
matter. That official will furnish the
requester, the court, or other authority
that the request or demand is being
reviewed in accordance with this part
and seek a stay of the request or
demand pending a final determination.

(c) If a court of competent jurisdiction
or other appropriate authority declines
to stay the effect of the request or
demand in response to action taken
under § 725.10(b), or if such court or
other authority orders that the request
or demand must be complied with,
notwithstanding the final decision of the
appropriate DON official, the DON
personnel upon whom the request or
demand was made will, if time permits,
notify the determining authority of such
ruling or order. That authority will notify
the Deputy Assistant Judge Advocate
General or the Associate General
Counsel (Litigation) having cognizance
over the matter. After due consultation
and coordination with the Department
of Justice, as required by the Manual of
the Judge Advocate General, that official
will determine whether the individual is
required to comply with the request or
demand and will notify the requester,
the court, or other authority accordingly.
The witness shall, if directed by the
appropriate DON official, respectfully
decline to comply with the demand.
Legal counsel for the command
concerned should accompany and
advise DON personnel during any court
proceedings involving the foregoing
circumstances.

(d) It is expected that all DON actions
in the foregoing paragraphs will be
taken only after active consultation with
the appropriate component of the
Department of Justice. Generally, DON

personnel will be instructed to decline
to comply with a court order only if the
Department of Justice commits to
represent the DON personnel in
question.

§725.11 Fees.

{a) Generally. Except as provided
below, determining authorities shall
charge reasonable fees and expenses to
parties seeking official DON information
or testimony under this instruction.
Pursuant to 32 CFR 288.4, 288.10, these
fees should include all costs of
processing a request for information,
including time and material expended.
Travel for active duty members
summoned as witnesses i3 governed by
Joint Travel Regulations, Vol. I, Chap. 7,
pt. E. and Navy Travel Instructions,
Chap. 8, pt. E.33 Travel for civilian
personnel summoned as witnesses is
governed by the Joint Travel
Regulations, Vol. II, Chap. 4, pt. E.4

(1) When DON is a party. No fees
normally shall be charged when the
DON is a party to the proceedings, and
the activity holding the requested
information or employing the witness
shall bear the expense of complying
with the request.

(2) When another federal agency is a
party. No fees shall be charged to the
requesting agency. Travel and per diem
expenses may be paid by the requesting
agency, or by the Navy activity to which
the requested witness is assigned,
subject to reimbursement from the
requesting agency.

(3) When neither DON nor another
federal agency is a party. Fees shall be
charged to the requester for time taken
from official duties by DON personnel
who are authorized to be interviewed.,
give testimony, or escort persons on
views and visits of installations. At the
discretion of the cognizant command,
DON personnel need not be made
available during duty hours unless
directed by subpoena. Time which DON
personnel spend in court testifying, or
waiting to testify on factual matters
shall not be charged. Fees should be
charged, however, for expert or opinion
testimony based upon the witness's
education, training, or experience.
Testimony by a treating physician called
to testify about his personal knowledge
of a specific case is considered fact not
expert testimony. Fees are payable to
the Treasurer of the United States for
deposit in the Treasury's miscellaneous
receipts. Rates for uniformed personnel
are published in NAVCOMPT Notice
7041 series.!® Pursuant to 32 CFR 2884,

13 See footnote 1 to § 725.1.
14 See footnote 1 to § 725.1.
5 See footnote 1 to § 725.1.

charges for civilian personnel should
include the employee's hourly rate of
pay, as well as allowances and benefits.
Except as provided in § 725.11(b}(4). no
funds may be expended for travel or per
diem of active duty members when an
agency of the Federal Government is not
a party. The requesting party is
responsible for travel arrangements and
funding. Government funding of travel
and per diem for civilian employees is
authorized.

(b) Special circumstances. (1) Refusal
to pay fees. In cases in which a
subpoena has been received and the
requester refuses to pay appropriate
fees, it may become necessary to
request the Department of Justice to take
appropriate legal action before the court
issuing the subpoena. Determining
authorities should consult promptly with
the OJAG General Litigation Division or
the Navy Litigation Office of the
General Counsel if this course of action
appears necessary, because some
objections to subpoenas must be made
either within ten days of service of the
subpoena or on or before the time for
compliance, whichever first occurs, and
because this will require timely
consultation with the Department of
Justice. If no subpoena has been issued.
the determining authority must decide
whether to deny the request or, if
appropriate, waive the fees.

(2) Waiver or reduction of fees. The
determining authority may waive or
reduce fees pursuant to 32 CFR 2884,
288.9, provided such waiver or reduction
is in the best interest of the DON and
the United States. Fee waivers and
reductions shall not be routinely
granted, or granted under circumstances
which might create the appearance that
DON favors one party over another.

(3) Witness fees required by the court.
Witness fees required by the rules of the
applicable court shall be paid directly to
the witness by the requester. Such
amounts are to defray the cost of travel
and per diem. In a case where the
Government has paid the cost of travel
and per diem, the witness shall turn
over to his or her supervisor any
payment received from a private party
to defray the cost of travel that, when
added to amounts paid by the
Government, exceed the actual cost of
travel. The supervisor shall forward the

. amount turned over by the witness to

the Office of the Comptroller of the
Navy for appropriate action.

(4) Exceptional cases. If neither the
DON, nor an agency of the Federal
Government is a party, appropriated
funds may be used to pay, without
reimbursement, travel and per diem of
DON personnel who are witnesses in
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criminal or civil proceedings, provided.
the case is directly related to the Armed
Services, or its members, and the Armed
Services have a genuine and compelling
interest in the outcome.

Dated: January 14, 1992.

Wayne T. Baucino,

Lieutenant, JAGC, U.S. Naval Reserve,
Alternate Federal Register Liaison Officer.

{FR Doc 92-1433 Filed 1-21-92; 8:45 am]
BILLING CODE 3810-AE-F

DEPARTMENT OF TRANSPORTATION

Saint Lawrence Seaway Development
Corp.

33 CFR Part 402

Taritf of Tolis

AGENCY: Saint Lawrence Development
Corporation, DOT.
ACTION: Final rule.

SUMMARY: The Saint Lawrence Seaway
Development Corporation and the St.
Lawrence Seaway Authority of Canada
have jointly established and presently
administer the St. Lawrence Seaway
Tariff of Tolls. This Tariff sets forth the
level of tolls assessed on all
commodities and vessels transiting the
facilities operated by the Corporation
and the Authority. The Authority
proposed and the Corporation agreed
that the definition of “feed grains” will
be revised to include meal from these
grains for animal consumption, which
will eliminate inequity in the treatment
of this meal relative to competing
products. The Authority also proposed
and the Corporation agreed that the
volume discount will be amended as
follows: To allow the discount to be
based upon commodities shipped from a
particular origin, that is a particular
country outside of North America and a
particular port within North America;
that the amount shipped must exceed
the five navigation season average by
100,000 tons; and that cargoes subject to
new downbound or upbound business
refunds not be used in the calculations
for volume discounts. This is intended to
increase use of this discount and make it
more practical.

EFFECTIVE DATE: January 22, 1992,

FOR FURTHER INFORMATION CONTACT:
Marc C. Owen, Chief Counsel, Saint
Lawrence Seaway Development
Corporation, 400 Seventh Street, SW.,
Washington, DC 20590, (202) 366-0091.
SUPPLEMENTARY WINFORMATION: The
definition of “feed grains” in section
402.3(g) is amended to include meal from
the other types of feed grains for animal

consumption. These meal products have
been subject to the higher bulk rate even
though they compete with other feed
grains in feed formulations. The
amendment will eliminate this inequity.
The volume discount in § 402.11 also is
amended as follows: To allow the
discount to be based upon commodities
shipped from a particular origin, that is
a particular country outside of North
America and a particular port within
North America; to provide that the
amount shipped must exceed the five
navigation season average by 100,000
tons; and to provide that cargoes subject
to new downbound or upbound business
refunds not be used in the calculations
for volume discounts. The principal
purpose of this amendment is to allow
rebates under this section to be more
effectively available to prospective
beneficiaries of volume rebates. By
being calculated on the basis of port as
well as commodity, it is believed that
eligible Seaway users will increase their
shipments through the system. In
addition, the present volume rebate
method can result in increases in
shipments from one port being negated
by decreases from another port. It is
believed that the amendment resolves
this situation.

No comments were received in
response to the September 19, 1991 (56
FR 47431), Notice of Proposed
Rulemaking. An exchange of diplomatic
notes between Canada and the United
States approving this amendment
occurred on December 20, 1991.

Regulatory Evaluation

This final rule involves a foreign
affairs function of the United States, and
therefore, Executive Order 12291 does
not apply. This final rule has also been
evaluated under the Department of
Transportation's Regulatory Policies and
Procedures and this final rule is not
considered significant under those
procedures and its economic impact is
expected to be so minima! tnat a ful)
economic evaluation is not warranted.

Regulatory Flexibility Act Determination

The Saint Lawrence Seaway
Development Corporation certifies that
this final rule will not only have a
significant economic impact on a
substantial number of small entities. The
St. Lawrence Seaway Tariff of Tolls
relates to the activities of commercial
users of the Seaway, the vast majority of
whom are foreign vessel operators.
Therefore, any resulting costs will be
borne by foreign vessels.

Environmental Impact

This final rule does not require an
environmental impact statement under

the National Environmental Policy Act
(49 U.S.C. 4321, et seq.} because it is not
a major federal action significantly
affecting the quality of human
environment.

List of Subjects in 33 CFR Part 402
Vessels, Waterways.

Accordingly, the Saint Lawrence
Seaway Development Corporation
amends part 402—Tariff of Tolls (33 CFR
part 402) as follows:

PART 402—[AMENDED]

1. The authority citation for 33 CFR
part 402 continues to read as follows:

Authority: 68 Stat. 93, 33 U.S.C. 981-990.

2.In § 402.3, paragraph (g) is revised
to read as follows:

§ 402.3 Interpretation.

* * * * *

(8) Feed grains means barley, corn,
oats, flaxseed, rapeseed, soybeans, field
crop seeds, grain screenings, and meal
from these grains for animal
consumption;

* * * * *

3. Section 402.11 is revised to read as
follows:

§402.11 Volume discount.

(a) A volume discount shall be
granted to carriers at the end of the
1991, 1992, and 1993 navigation seasons
after payment of the full tolls specified
in the schedule under the tariff in § 402.8
of this part if shipments of a commodity
from a particular origin exceed the
average amount of shipments from that
origin for that commedity in the Seaway
during the five navigation seasons
immediately preceding the season in
which the volume discount is applied by
an amount of at least 100,000 tons. The
volume discount shall be equal to a 20
percent reduction of the portion of the
compoaosite toll related to charges per
metric ton of cargo paid for the
shipments that surpass the average for
the preceding five seasons. The volume
discount shall be applied on a pro rata
basis to all carriers of the particular
commodity from that origin within one
navigation season.

(b) For the purposes of this section,
“origin” means the country at which the
cargo is loaded, except if the cargo is
loaded in North America, “origin”
means the country at which the cargo is
loaded.

(c) If the conditions in paragraphs (a)
and (b) of this section are met, a volume
discount shall be granted with respect to
the following commodities:

(1) Grain;

{2) Other agricultural products;
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(3) Iron ore;

(4) Other mine products;

(5) Coal;

{6) Coke;

{7) Petroleum products;

{8) Chemicals;

(9) Stone;

(10) Salt;

(11) Other bulk cargo;

{12) Iron and steel;

(13} Other general cargo;

(14) Containers.

(d) Cargoes having been the subject of
a new downbound or new upbound
business refund shall be excluded from
the statistics used for the calculation of
volume discounts.

{e) Notwithstai.ding anything in this
Tariff (33 CFR part 402), a carrier shall
not obtain, at the end of a navigation
season, boih a volume discount and a
new downbound or upbound business
refund with respect to the same
shipment, but a carrier shall obtain the
greater of the said discount or refund.

Issued at Washington, DC on January 13,
1992,

The Saint Lawrence Seiway Development
Corporation.

Stanford E. Parris,

Administrator.

[FR Doc. 92-1330 Filed 1-21-92; 8:45 am])
BILLING CODE 4910-61-M

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
| }AS-1-5380; FRL-4039-5])

Approval and Promulgation of
Implementation Plans; State of lowa

AGENCY: Environmental Protection
Agency.
ACTION: Final rule.

suUMMARY: The lowa Department of
Natiiral Rezources (IDNR) has submitted
revisions te its open burning rule, 23.2.
The revisions approve exemptions for
the burning of trees and agricultural
structures. EFA is taking final action to
approve these revisions in the lowa
State Implementation Plan (SIP).

BATES: This action will be effective
IMarzh 23, 1992 unless notice is received
within 30 days of publication that
adverse or critical comments will be
submitted. If the effective date is
deleyed, timely notice will be published
in the Federal Register.

ADDRESSES: Copies of the state
submittal for this action are available
for public inspection during normal
businass hours at: The Environmental
Protection Agency, Region VII, Air

Branch, 726 Minnesota Avenue, Kansas
City, Kansas 66101; Public Information
Reference Unit, Environmental

" Protection Agency, 401 M Street, SW.,

Washington, DC 20460; and
Environmental Protection Division, lowa
Department of Natural Resources, Henry
A. Wallace State Office Building, 800
East Grand, Des Moines, lowa 50319.

FOR FURTHER INFORMATION CONTACT:
Wayne A. Kaiser at (913) 551-7603 (FTS
276-7603).

SUPPLEMEKTARY INFORMATION: On
October 3, 1991, the Iowa Department of
Natural Resources submitted a revision
to its SIP which includes ravisions to
lowa Pollution Control Ruie 23.2—Open
burning. Chapter 23—Emission
Standards For Contaminants. This
revision was effective in the state on
September 12, 1990.

The minor rule revisions consisted of
three changes to rule 23.2. First, 23.2(3)
Exemptions, paragraph b—diseased
trees, was replaced in its entirety with
language that exempts from the open
burning prohibition trees and tree
trimmings not originating on the
premises, provided the burning is
controlled and operated by a local
governmental entity. Old paragraph
23.2(3}b exempted only diseased trees.
Diseased trees would still be exempt
from the open burning prohibition under
the revised rule. The exemption would
not be permitted in major urban areas of
the state.

Second, rule 23.2(3) is revised by
adding a new paragraph “i" to exempt
the open burning of agricultural
structures in rural areas. The rule states
this exemption is applicable only if,
among other things, the agricultural
structures are outside of cities or towns,
have had all chemicals and asphalt
shingles removed, and permission is
obtained from the local fire chief in
advance of burning. Also, rubber tires
shall not be used to ignite the structures.
A definition of “agricultural structures”
is provided.

Third, rule 23.2(4)—Unavailability of
exemptions in certain areas, was
revised to be consistent with revised
subrule 23.2(3]b pertaining to trees or
tree trimmings, rather than diseased
trees.

EPA beiieves that these rule revisions
will ot cause or contribute to any
violation: of the National Ambient Air
Quality Standard, especially with
respect to particulate matter. There are
no ncnaitainment areas for particulate
matter in Icwa. Furthermore, the open
burning is restricted to rural areas
where ambient particulate levels are
well within the standard.

The state provided proper public
notice of the proposed revisions and

made available the opportunity for
public comment and hearing. The
revised rule was adopted by the lowa
Environmental Protection Commission
and became effective on September 12,
1990.

EPA is publishing this action without
prior proposal because the Agency
views this as a noncontroversial
amendment and anticipates no adverse
comments. This action will be effective
March 23, 1992 unless, within 30 days of
its publication, notice is received that
adverse or critical comments will be
submitted.

If such notice is received, this action
will be withdrawn before the effective
date by publishing two subsequent
notices. One notice will withdraw the
final action and another will begin a
new ruiemaking by announcing a
proposal of the action and establishing a
comment period. If no such comments
are received, the public is advised that
this action will be effective March 23,
1992.

EPA Action

EPA is taking final action to approve a
revision to Iowa rule 23.2 pertaining to
open burning.

Nothing in this action should be
constirued as permitting or allowing or
establishing a precedent for any future
request for revision to any SIP. Each
request for revision to the SIP shall be
considered separately in light of specific
technical, economic, and environmental
factors and in relation to relevant
statutory and regulatory requirements.

Under 5 U.5.C. 805(b), EPA certifies
that this SIP revision will not have a
significant economic impact on a
substantial number of small entities (see
46 FR 8709).

This action has been classified as a
Table 3 action by the Regional
Administrator under the procedures
published in the Federal Register on
January 19, 1989 (54 FR 2214-2225). On
January 6, 1989, the Office of
Management and Budget waived Tables
2 and 3 SIP revisions (54 FR 2222) from
the requirements of Section 3 of
Executive Order 12281,

Under section 307{b)(1) of the Act,
petitions for judicial review of this
action must be filed in the U.S. Court of
Appeals for the appropriate circuit by
March 23, 1992. Filing a petition for
reconsideration by the Administrator of
this final rule does not affect the finality
of this rule for the purposes of judicial
raview, nor does it extend the time
within which a petition for judicial
review may be filed, and shall not
postpone the effectiveness of such rule
or action. This action may not be
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challenged later in proceedings to
enforce its requirements. (See Section
307(b)(2}.)

List of Subjects in 40 CFR Part 52

Air pollution control, Incorporation by
reference, Intergovernmental relations,
Particulate matter.

November 25, 1991.
Morris Kay,
Regional Administrator.

PART 52—[AMENDED]

40 CFR part 52 is amended as follows:
1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401-7642.

Subpart Q—lowa

2. Section 52.826 is amended by
adding paragraph (c)(56) to read as
follows:

§52.8620 Identification of plan.

* * * * *

(c)iﬁi

(56) Revised Chapter 23, rule 23.2,
submitted on October 3, 1991,
incorporates changes to the open
burning rule.

(i) Incorporation by reference.

{A) Amendment to Chapter 23,
“Emission Standards for Contaminants,
“lowa Administrative Code, subrule
23.2, adopted by the Environmental
Protection Commission, effective
September 12, 1990.

(ii) Additional information.

{A) Letter from Allan Stokes, IDNR, to
William Spratlin, dated October 3, 1991.

{FR Doc. 92-1413 Filed 1-21-92; 8:45 am]
BILLING CODE 8560-50-M

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Public Health Service
42 CFR Part 5
RIN 0905-AC68

Criterla for Designation of Mental
Health Professional Shortage Areas

AGENCY: Public Health Service, HHS.
ACTION: Final rule.

SUMMARY: This final rule amends the
existing regulations governing the
criteria for designation of health
manpower shortage areas, or HMSAs
(now health professional shortage areas,
or HPSAs; name changed by Public Law
101-597, the National Health Service
Corps Revitalization Amendments of
1990) under section 332 of the Public

Health Service Act. Specifically, this
amendment revises the existing criteria
for designation of HMSASs having
shortages of psychiatric manpower,
transforming them into criteria for
designation of HPSAs having shortages
of mental health professionals, to take
into account not only psychiatrists but
also mental health service providers
other than psychiatrists. The intended
effect of this amendment is to more
accurately assess the supply of mental
health service providers when making
shortage area determinations. This
notice also summarizes the comments
received by the Department on the
Notice of Proposed Rulemaking
published on August 8, 1989, which set
forth the proposed methodology for
making this and other changes to the
HMSA criteria. It also formally changes
“HMSA” to “HPSA” throughout the
regulation, to conform with Public Law
101-597.
EFFECTIVE DATE: This rule will be
effective upon publication.
FOR FURTHER INFORMATION CONTACT:
Richard C. Lee, Director, Office of
Shortage Designation, Bureau of Health
Care Delivery and Assistance, Health
Resources and Seruwice Administration,
Parklawn Building Room 4-101, 5600
Fishers Lane, Rockville, Maryland 20857
(telephone: 301-443-6932).
SUPPLEMENTARY INFORMATION: Section
332 of the Public Health Service Act, as
amended by Public Law 101-597,
requires the Secretary to establish, by
regulation, criteria for the designation of
Health Professional Shortage Areas
(HPSAs). The regulations setting forth
these criteria are codified at 42 CFR part
5. On August 8, 1989, the Department
published a Notice of Proposed
Rulemaking (NPRM) which proposed
certain changes to the then-HMSA
criteria, and requested public comments.
The NPRM proposed to revise appendix
C of the existing regulations, until now
entitled “Criteria for Designation of
Areas having Shortages of Psychiatric
Manpower,” to take into account clinical
(or “health-service-provider”)
psychologists, clinical social workers
and psychiatric nurse specialists, as
well as psychiatrists, in the designation
of mental health manpower shortage
areas. It also proposed a new minimum
size-of-shortage criterion for primary
care, dental and mental health HMSAs.
Seventy letters were received
commenting on various aspects of the
proposed changes to the HMSA criteria.
The Secretary would like to thank the
respondents for the quality and
thoroughness of their comments. As a
result of these comments, the
Department has reconsidered its

position on a number of issues raised
and made modifications accordingly.
The comments and the Department’s
responses are discussed below,
arranged according to the subjects
raised.

Minimuin Size-of-Shortage Criterion

Fifty of the seventy letters received
dealt with the one proposed change that
applied not only to the psychiatric or
mental health HMSA criteria, but alse to
the primary medical care and dental
HMSA criteria, i.e. the imposition of a
new minimum size-of-shortage criterion.
Under the proposed change, a computed
need for at least 1.0 additional full-time-
equivalent (FTE) practitioner (to lower
the population-to-practitioner ratio to
the minimum level already required by
the criteria for designation) would have
to exist within the area or population
under consideration for HMSA
designation, unless the area or
population was already served by less
than 0.2 FTE practitioners.

As many of the commentors point out,
this change would eliminate about ¥ of
all primary medical care HMSA
designations. The NPRM stated that
most of the affected primary care and
dental HMSAs would have had very low
priorities for placement and, therefore,
were already unlikely to receive
National Health Service Corps (NHSC)
personnel. However, as a large number
of the commenters point out, many
Federal and State programs other than
the NHSC are dependent on HMSA
designations. In the areas that would
lose their designations, both existing
NHSC sites and these other programs
would be in jeopardy. According to the
House and Senate Rural Health Caucus
and other commentors, this change
would have a severe negative impact on
rural and frontier areas. Other
commentors stated that this change
would also artificially reduce the
number of HMSAs, implying a decline in
the need for health professionals when
problems with recruitment and retention
are, in fact, a major current concern for
community health centers in HMSAs.

Some commentors suggested that the
proposed change was an effort to solve
a placement problem—too many areas
requesting the few available NHSC
practitioners—with a change to the
shortage criteria that would reduce the
number of HMSAs. One commentor
expressed concern that population group
designations would be particularly
jeopardized by the proposed size-of-
shortage change because they have a
smaller population base.

The Department recognizes and
appreciates the concerns raised about
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the proposed minimum size-of-shortage
criterion, particularly that the proposed
change could negatively affect areas’
eligibility for programs other than the
NHSC. Therefore, the Department is
withdrawing this particular proposed
amendment to the HMSA criteria.
However, we expect that the size of the
shortage will continue to be an
important NHSC placement factor.

Proposed Change From Psychiatric to
Mental Health Professional Shortage

Criteria )

At least five commentors stated
simply that they supported the change
from psychiatric shortage criteria to
mental health professional shortage
criteria, including clinical psychologists,
clinical social workers, and psychiatric
nurse specialists. Others expressed
support for the general concept and
questioned some of the specifics; their
comments are dealt with below. Several
others expressed support for this change
but concentrated their comments on
their opposition to the proposed size-of-
shortage criterion.

Three commentors, including the
American Psychiatric Association
(APA)}, stated the opinion that mental
health professionals other than
psychiatrists should not be included due
to their lack of skills in biological/
medical fields. According to these’
commentors, such professionals can do
psychotherapy but cannot recognize
physical/medical components of mental
health problems. The Department rejects
the contention that only psychiatrists
should be included as mental health
professionals. The proposed
methodology gives extra weight to
psychiatrists because of their unique
positiorr as physicians.

The APA objected to a statement in
the NPRM's preamble suggesting APA
support of the proposed revisions, and
stated that the APA strongly opposes
transforming the existing psychiatric
shortage criteria into criteria for mental
health professional shortages, including
non-physician practitioners. However,
an earlier Health Resources and
Services Administration study of how
such a revision might be made was, in
fact, coordinated both with the APA and
with associations representing the other
mental health professional groups. At
that lime, there seemed to be a
consensus that there is overlap in roles
between the various types of mental
health professionals and that, if the
overlap could be properly quantified, all
the associations involved could support
the use of mental health professional
shortage criteria. Unfortunately, a
proposed survey which was developed
to exactly quantify this overlap in

functions did not achieve clearance and
therefore was not carried out. While the
methodology used in the NPRM may be
less satisfactory, the Department
believes it represents a clear
improvement over the previous
psychiatrist-only approach, and,
therefore, will retain it as proposed.
According to some commentors, the
term “counseling” should have been
included instead of or as well as
“psychotherapy” in the description of
the overlap in functions of the core
mental health service providers. We
agree. However, this would not affect

 the regulations themselves.

Types of Mental Health Professionals
Included

One commentor noted that master's
level psychologists were omitted from
the definition of the “core” mental
health service professionals, although
social workers and nurses trained at the
master’'s level were included. This
commentor stated that it is difficult to
recruit doctorate-level psychologists to
underserved rural areas; that many of
the psychologists providing services in
the public mental health sector hold
only master's degrees; and suggested
that it is reasonable to believe that
master's-level psychologists can
function at the same level as nurses or
social workers trained at the master’s
level.

In response, the Department wishes to
point out that the approach taken in the
development of these criteria was to
include those numbers of each core
mental health service professional group
that had received the highest level of
training available in that discipline. In
this way, the professionals included are
those that are clearly fully-trained
according to their colleagues, just as
psychiatrists are only considered fully
trained if they have completed medical
school and residency in psychiatry.
While we recognize that this leads to
inclusion of holders of master’s degrees
in two of the disciplines while only
holders of doctorates are accepted in the
other two, we nevertheless believe that
this approach is basically sound. Since
only one comment to the contrary was
received, we conclude that most
psychologists reading the notice were in
agreement with the restriction to holders

" of doctorates, and we do not plan to

alter this approach.

The American Association for
Marriage and Family Therapy (AAMFT)
commented that marriage and family
therapists should be included in the
definition of core mental health
professionals in the new criteria. They
pointed out that 20 States license or

certify marriage and family therapists;
41 graduate degree and post-degree
training programs in this field have been
accredited by the Commission on
Accrediation for Marriage and Family
Therapy Education; 600 additional
training programs offer coursework in
this field; and more than 16,000 qualified
practitioners are members of the
AAMFT. In addition, this discipline has
already been recognized in relevant
legislation; it was added in 1988 to the
other four disciplines eligible for mental
health traineeships under Section 303 of
the Public Health Service Act.
(Recipients of such traineeships are
obligated to serve in HPSAs, in public
inpatient mental institutions, or in other
areas or entities designated by the
Secretary under section 303.)

The Department agrees with this
suggestion. The regulation has been
revised to include this discipline. The
definition of marriage and family
therapists for this purpose includes
those individuals (normally with a
master’s or doctoral degree in marital
and family therapy and at least two
years of supervised clinical experience)
who are practicing marital and family
therapy and are licensed or certified to
do so by the State of practice; or, where
licensure or certification is not required,
are eligible for clinical membership in
the AAMFT. (The use of “master’s or
doctoral” here is because some
accredited programs lead only to the
master's degree, while others lead only
to the doctoral degree; our intent is that
the programs covered be accredited and

. lead to at least a master's degree,

analogous to the situation in social
work.}

One commentor suggested that we
also include registered occupational
therapists, licensed physical therapists,
vocational therapists, registered
dieticians and registered pharmacists as
part of the interdisciplinary team of
professionals considered in the mental
health shortage criteria, although no
suggestion was included as to how or
with what weight to include them. Thu
Department recognizes that these
professionals provide important
contributions to the care given to
persons suffering from mental health
disorders, but the services they provide
are not interchangeable with those
provided by the core disciplines already
identified, and shortages of these
professionals are not correlated with
shortages of psychiatrists, psychologists,
etc. Therefore, this change is not being
made. :
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Methodology Used in Combining .
Different Mental Health Professional
Types

One commentor objected to the use of
a population-to-core professional ratio
involving the simple addition of the

."core” types of mental health
professionals. According to the
commenter, this approach assumes that
the core types are all equal, even though
only psychiatrists have hospital
admitting privileges and can prescribe
medication. In response, the Department
points out that although the core types
are treated equally in the particular
ratio question, the proposed
methodology also uses the ratio of
population-to-psychiatrists by
themselves, specifically to take into
account the medical role which only
psychiatrists can exert.

Two commentors suggested that the
criteria should treat all mental health
professionals equally, resulting in the
use of a single ratio, rather than using a
mixture of one population-to-core-
professional ratio and one population-
to-psychiatrist ratio, which treats
psychiatrists differently. These
commentors pointed out that there is
growing collaboration between primary
care physicians and non-physician
mental health professionals; that there is
existing expertise in
psychopharmacology and some options
for limited prescription privileges among
non-physician mental health
professionals; and that the
overwhelming majority of mental health
patients do not require medication. They
also stated that, according to
CHAMPUS data, all the core mental
health professionals treat schizophrenia
and affective disorders as well as
neurotic and personality disorders and
adjustment reaction problems.

Despite the factors cited, the
Department recognizes a distinct role for
the psychiatrist. Furthermore, the
methodology as proposed implicitly
allows for a smooth transition from the
previous criteria, based primarily on the
population-to-psychiatrist ratio, to the
new criteria which take into account
both that ratio and the population-to-
core-professional ratio.

One commentor felt that areas with
adequate psychiatric coverage but
shortages of clinical social workers or
psychiatric nurses would not be
identified by the proposed designation
process, and that separate shortage
designations for each type of mental
health professional would be better. In
response, the Department points out that
the purpose of the criteria is to identify
areas with shortages of mental health
professionals. Clearly, the particular

type of mental health professional(s)
needed in each area will vary according
to what types, if any, are already there;
the characteristics of the population
involved; and the need to have a
balanced team of various types of .
professionals to meet community needs.
This degree of specificity will need to be
worked out on a site-by-site basis, just
as the needs of individual sites
identified as primary medical care
HPSAs are currently analyzed to
determine whether the site requires a-
family practice physician; a pediatrician,
internist, or obstetrician/ gynecologist;
or a nurse practitioner, nurse midwife,
or physician assistant.

Choice of Ratio Levels in the Mental
Health Shortage Criteria

Several commentors pointed out that
national average population-to-provider
ratios do not necessarily represent
adequacy levels; their use presupposes
the adequacy of current supply to meet
demand if it were equitably distributed.
They stated that the rationale for
“shortage=1.5 to 2.0 times national
mean” is not clear, and suggested that
lower levels of these ratios should
instead be used. According to these
commentors, previous research has .
shown that many individuals with
mental health problems are not
receiving service for a variety of
reasons, including inaccurate diagnosis,
fear of being labeled, geographic
remoteness from available care and
insufficient financial resources to pay
for treatment. Therefore, they believe .
the threshold ratios in the criteria should
be carefully monitored for accuracy and
utility as indicators of shortage, and
replaced if evidence of the
appropriateness of using smaller ratios
is found. They further suggested that
research be conducted to obtain better
criteria. The Department concurs that
research should go forward and that
future changes should be considered if a
better basis for threshold ratios is
developed.

Data Issues

Two commentors pointed out that the
available data on the number of
professionals in each of the core
disciplines are variable in scope,
accuracy, currency and completeness
and are not necessarily comparable; this
could result in errors in the choice of
threshold ratios and in the designation
of particular areas. The Department
recognizes that this may be a problem,
but sees no immediate practical
solution, except to urge both the States
and the professional associations
involved to improve the quality of their

data on these professionals wherever
possible. :

Three commentors stated that in order
to determine accurately the numbers of
mental health professionals in these
disciplines, expensive surveys would be
required, especially in States where not
all four types are licensed, certified or
registered. Again, the Department
recognizes and appreciates that this is
likely to be a problem, particularly in
States where no existing system is in
place to collect data on one or more of
the professions involved. States will
need to make judgements about whether
the expense of setting up such a system
will likely yield benefits, not only to
ease HPSA designation but also in
monitoring these professionals in
connection with other programs.

High Need /Insufficient Capacity
Indicators ‘

Several commentors, including four
associations of mental health
professionals, recommended that the
Department not drop age-related
indicators of high need. Two
associations indicated that, contrary to
the statement in the preamble to the
NPRM, the Epidemiological Catchment
Areas study cited did not include
individuals aged 17 or younger, and
further stated that no high-quality data
exist on the prevalence of mental
disorders in children and adolescents.
These commentors argued further that
high need determinations should not be
based on utilization data, since previous
research has shown that although
children and the elderly are at no lower
risk of experiencing mental health
problems than the rest of the population,
they tend to underutilize mental health
services due to problems of inaccurate
diagnosis, limited accessibility, and lack
of financing. -

A third commentor recommended that
a large aged population be retained as a
high need indicator, since “studies point
to a correlation between the availability
of mental health services and decreased
utilization of unnecessary medical care,
particularly among the aging
population.” A fourth commentor stated
that higher rates of suicide occur among
the elderly than in any other group, and
that high rates of “self-destructive”
behavior occur in young adults,
specifically males. A fifth commentor
recommended that we retain both the
youth and elderly indicators because of
“the strong evidence provided by
empirical research that the psychiatric
needs of the elderly are underserved”
and “the strong evidence that children/
adolescents have “high need” for
psychiatric services due to their
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involvement in the use of illegal drugs
and the evidence of high co-morbidity
between mental disorders and
substance abuse disorders.”

Based on these comments, the
Department will retain the youth and
elderly high need indicators.

Some commentors noted that
alcoholism and other substance abuse
are important indicators of high need
and should be included. They felt that
the lack of availability of a national
alcoholism index should not mean that
alcoholism rates will not be considered;
alternative measures should be used.
The Department concurs and will add

“an allowance for the use of indicators of
high prevalence of alcoholism or
substance abuse, where available.

One commentor suggested that other
factors such as homelessness,
unemployment, natural disasters and
HIV-endemic areas should also be
considered for high needs. In response,
the Department points out that an
estimate of the number of homeless
persons can be included in geographic

* area designations, and a homeless
population can be separately designated
as a population group or combined with
the poverty population in a poverty/
homeless population group. At this time,
the Department does not plan to include
any of the ather suggested variables as
high need factors.

Another commentor suggested that
adjustments for high needs also be made
for families receiving AFDC or other
public income support, as well as for
areas with elevated rates of school
dropouts, homicide, and suicide. In
response, the Department points out that
several of these factors correlate with
percent of the population below poverty,
already used as a high need indicator.
We are not prepared to adjust for local
levels of school dropouts, homicide, and
suicide.

Two commentors raised the question
of how poverty is defined for the
purposes of HMSA designation and
expressed reservations about basing it
on Department of Agriculture estimates
of cost for a family of four to purchase
food. One also commented that the
rationale for using poverty “should
acknowledge the established
relationship between social status and
mental disorders.” In response, we feel
that although any definition of poverty
would likely be imperfect, it is important
to have a single government-wide
standard. The Bureau of the Census,
rather than the Department of I1ealth
and Human Services, is responsible for
annual updates of the official Federal
Government statistical poverty
thresholds, and application of those
thresholds to prepare statistical

estimates of the number of persons and
families in poverty. (Contact: Enrique
Lamas, Chief, Poverty and Wealth
Statistics Branch, U.S. Bureau of the
Census.)

Poverty is used in the primary medical
care HPSA criteria because it tends to
correlate with both lower health status
and lack of access to health services; in
the mental health HPSA criteria, the
same correlation is assumed.

One commentor suggested there
should be language in the rule to
recognize areas in which a
disproportionate number of chronically
mentally il reside. This would be a good
suggestion, but for the fact that data on
residence locations of the chronically
mentally ill is not generally available,
except where they are institutionalized.
The institutionalized mentally ill are
addressed in the existing mental health
facilities criteria.

According to one commentor, the
importance of language or cultural
barriers should be reinforced, as well as
the related shortages of professionals
sensitive to minority populations and
cultures, and the resulting
digproportionate representation of
minorities in State mental hospitals. In
response, the Department notes that the
population group HMSA criteria already
address language and cultural barriers;
the selection criteria for recipients of
NHSC scholarships and loan
repayments and for hiring in general
emphasize minorities; and the NHSC's
matching process stresses culturally
sensitive placements.

According to one commentor, the
criterion for determining insufficient
capacity for a facility from number of
patient visits per provider, as currently
written, appears to allow consideration
only of patient visits at the facility
rather than counting staff visits outside
the facility to serve the patients’ needs.
In response, the word “patient” is meant
to include all patients served by the
facility's staff as a service of that
facility, whether on or off site, This, of
course, would not include patients
served by facility staff through private
practices, if any.

Service Area/Contiguous Area Issues

According to one commentor, the
proposed regulations would change the
way of measuring distance to contiguous
resources, by measuring the distance of
the contiguous resources from the
closest population center of the area
proposed for designation, rather than
from its geographic center, in contrast to
the approach used in primary care and
dental HMSA designation; this could
lead inappropriately to dedesignation of
some areas.

The wording of the contiguous area
criterion as stated in the menta!l health
criteria (appendix C) does appear to be
slightly different from that stated in the
primary medical care and dental criteria
(appendices A and B). However, no
functional difference was intended.
Where a service area has one major
population center, distances/travel
times to contiguous resources are to be
measured from this center; where the
population is fairly evently distributed,
distances/travel times are to be
measured from the geographic center;
where two population centers of roughly
equal size are present, distances may be
measured from a point halfway between
them. However, where three or more
population centers are present, as in the
case of many multi-county mental health
catchment areas, no simple rule is
obviously applicable. Therefore, for
these larger areas, we use the practical
approach of measuring the distance
from each contiguous area’s population
center to the nearest population center
of the service area.

Other Issues on Mental Health Shortage
Criteria _

One commentor suggested that
separate mental health shortage criteria
be developed for children and
adolescents, involving providers such as
child psychiatrists, psychologists,
speech pathologists, audiologists and
therapists.

The Department points out that
separate criteria for children and

. adolescents would logically require that

we also do separate criteria for adult
males, females of child-bearing age,
females not child-bearing age, etc. We
would then need to allocate each
practitioner’s time in patient care to une
or more of these age/sex groupings. The
age/sex groupings should be
nonoverlapping, which would be
difficult or impossible (for example:
adolescent females fall in two or three
categories). The whole system would
thus become impossibly complex; we do
not plan to proceed in this direction.

Other Issues on the Primary Medical
Care HMSA Criteria

One commentor suggested that the
HMSA criteria were already too
stringent, and that the population-to-
practitioner ratio required for
designation should be reduced,
particularly in high need areas such as
those with high percentages of elderly.
However, there seems to be relative
satisfaction with the existing levels on
the part of most commentors. At this
time, the Department i8 making no
change to the population-to-practitioner
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ratios required for primary care and
dental HPSA designation.

One commentor suggested that
separate criteria for shortages of
obstetricians should be developed. since
areas which have no overall shortage of
primary care physicians can have
shortages of obstetricians and resulting
elevated rates of infant mortality, low
birth weight babies, and inadequate
prenatal care. Our response to this is
analogous to that for the previous issue
regarding separate mental health
shortage criteria for children and
adolescents. In sum, our approach is
that an area or population should be
identified as having an overall primary
medical care shortage in order to qualify
for designation, not just a shortage for a
particular age/sex group or a particular
type of primary care physician.

One commentor raised the issue that
service areas in the west are much
larger and the populations that comprise
market areas much smaller than in the
rest of the country, and suggested that
the HMSA regulations regarding rational
service areas be modified to recognize
these geographic differences. In
response, we recognize this problem,
particularly in the case of frontier areas.
We therefore will allow some flexibility,
i.e., use of larger service areas, in
designation of frontier or near-frontier
areas.

Two commentors suggested that a
lower population-to-primary care
provider ratio be used in isolated and
low-density rural and frontier areas, and
pointed out that this need was
recognized in the preamble to the 1980
publication of the HMSA criteria but
that nothing has been done. The
Department has made no decision to
reduce the population-to-practitioner
ratios required for HPSA designation of
frontier areas; however, under section
6213(c) of Public Law 101-239, areas
which have not been designated as
HPSAs but have been identified under
State criteria and designated by State
Governors as having shortages for State
program purposes can be certified by
the Secretary as appropriate for Rural
Health Clinic purposes. Frontier areas
designated by States using population-
to-practitioner ratios less than the HPSA
designation threshold could quite
possibly achieve such certification.

Designation Process Issues

One commentor suggested that the
medically underserved area (MUA) and
HMSA designation processes be
combined. These two designation
processes have been kept separate
because each is the basic requirement
for a particular program, i.e., HMSA
designation for NHSC placement and

MUA designation for community health
center (CHC) funding. However, primary
medical care health manpower shortage
is really one type of medical
underservice. Regulation changes now
being considered for the CHC program
would make primary medical care
HPSAs automatic MUAs.

Publication Process Issues

Two commentors expressed concern
that the proposed rules changes were
referenced incorrectly in the Federal
Register’s Table of Contents; these
commentors felt that the comment
period should be extended or the rules
change republished. The Department
regrets the publication error, but did
consider comments received after
expiration of the formal comment period
deadline.

‘Regulatory Flexibility Act and

Executive Order 12291

This rule reforms the criteria for
designating the geographic areas in
which a small fraction of National
Health Service Corps enrollees are
placed. It thereby establishes one
condition for this type of Federal
financial assistance to such areas. No
standards in this rule go beyond the
minimum necessary to achieve this
purpose effectively. The benefits of this
rule arise from improved measurement
of mental health shortage areas, through
taking into account not only
psychiatrists but also other mental
health service providers. This rule
imposes no direct costs. As discussed
elsewhere in this preamble, a number of
alternatives were considered. We
selected alternatives which minimize
unnecessary complexity, minimize
unnecessary change and disruption to
the existing system, and recognize the
most important and salient needs for
mental health services.

Most areas designatable under the
previous criteria will also be
designatable under the revised criteria,
although their degree-of-shortage group
may change. When both psychiatrists
and other core mental health service
professionals are considered, some new
mental health HPSAs will be
designatable. However, since the
number of obligated-service
psychiatrists (or other core mental
health professionals) available for
placement in mental health HPSAs is
limited, only a few placements will
occur in newly-designated areas.

As a result, this rule meets the general
requirements under Executive Order
12291 for maximizing benefits and
minimizing costs, and the Secretary has
determined that this rule will not impose
costs of $100 million or otherwise meet

the criteria for major rule established in
the Executive order. Therefore, a
Regulatory Impact Analysis is not
required. The Secretary also certifies
that this amendment to the regulations
does not have a significant economic
impact on a substantial number of small
entities. Therefore, a Regulatory
Flexibility Analysis is not required.

Paperwork Reduction Act of 1950

There are no information collection
requirements in this regulation.

List of Subjects in 42 CFR Part 5

Shortage.

Health.

Health professionals.
Psychiatrists.

Psychologists.

Social workers,

Psychiatric nurse specialists.
Marriage and family therapists.
Primary medical care physicians,
Dentists.

Dated: May 23, 1991.
James O. Mason,
Assistant Secretary for Health.
Approved: October 10, 1991.
Louis W. Sullivan,
Secretary.
Accordingly, 42 CFR part 5 is
amended as set forth below:

PART 5—DESIGNATION OF HEALTH
PROFESSIONAL SHORTAGE AREAS

1. The authority citation for 42 CFR
part 5 continues to read as follows:

Authority: Sec. 215 of the Public Health
Service Act, 58 Stat. 690 (42 U.S.C. 216); Sec.
332 of the Public Health Service Act, 90 Stat.
2770-2772 (42 U.S.C. 254e).

2. The heading for appendix C of part
5 is revised to read as follows:

Appendix C—Criteria for Designation of
Areas Having Shortages of Mental Health
Protfessionals

3. Part LA of appendix C is revised to
read as follows:

Part I—~Geographic Areas

A. Criteria. A geographic area will be
designated as having a shortage of
mental health professionals if the
following four criteria are met:

1. The area is a rational area for the
delivery of mental health services.

2. One of the following conditions
prevails within the area:

(a) The area has

(i) a population-to-core-mental-health-
professional ratio greater than or equal
to 6,000:1 and a population-to-
psychiatrist ratio greater than or equal
to 20,000:1, or
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(ii) a population-lo-core-professional
1atio greater than or equal to 9,000:1, or

(iii) a population-to-psychiatrist ratio
greater than or equal to 30,000:1;

{b) The area has unusually high needs
for mental health services, and has

(i} a population-to-core-mental-health-
professional ratio greater than or equal
to 4,500:1 and

a population-to-psychiatrist ratio
greater than or equal i 15,000:1, or

(iij a population-to-core-professional
ratio greater than or equal to 6,000:1, or

(iii) a populsation-to-psychiatrist ratio
greater than or equal to 20,000:1;

3. Mental! healih professionals in
contiguous areas are overutilized,
excessively distant or inaccessible to
residents of the area under

consideration.
* * & L3 * M

4. In Part LB, Metnodology, the term
“psychiatric” in the heading of
paragraph 1 and the text of paragraphs
1{a) and 1(a}(i:) is changed to “mental
health”. Paragraphs 3, 4, and 5 are
revisad to read as follows:

* * * * L]

3. Counting of mental health
professionals. (a) All non-Federal core
mental health professionals {as defined
below) providing mental health patient
care (direct or other, including
consultation and supervision) in
ambulatory or other short-term care
settings to residents of the area will be
counted. Data on each type of core
professional should be presented
separately, in terms of the number of
full-time-equivalent (FTE) practitioners
of each type represented.

{b) Definitions:

(i} Core mental hewith professionels
or core professionals includes those
psychiatrists, clinical psychologists,
clinical social workers, psychiatric
nurse specialists, and marriage and
family therapists who meet the
definitions below.

(ii) Psychiatrist means a doctor of
medicine (M.D.} or doctor of osteopathy
(D.0.) who

(A) is certified as a psychiatrist or
child psychiatrist by the American
Medicul Specialities Board of Psychiatry
and Neurology or by the American
Osteopathic Board of Neurology and
Psychiatry, or, if not certified, is "broad-
eligible” (i.e., has successfully
completed an accredited program of
graduate medical or osteopathic
education in psychiatry or child
psychiatry); and

{B) practices patient care psychiatry
or child psychiatry, and is licensed to do
80, if required by the State of practice.

(iii) Clinical psychologist means an
individual (normally with a doctorate in

psychology) who is practicing as a
clinical or counseling psychologist and
is licensed or certified to do so by the
State of practice; or, if licensure or
certification is not required in the State
of practice, an individual with a
doctorate in psychology and two years
of supervised clinical or counseling
experience. (School psychologists are
not included.)

(iv) Clinical svciil worker means an
individual who

(A) is certified as a clinical social
worker by the American Board of
Examirers in Clinical Social Work, or is
listed on the National Asscciation of
Saocial Workers' Clinical Register, or has
a master's degree in social work and
twa years of supervised clinical
experience; and

{B) is licensed to practice as a social
worker, if required by the State of
practice.

(v) Psychiatric nurse specialist means
a registered nurse (R.N.) who

(A} is certified by the American
Nurses Association as a psychiatric and
mental health clinical nurse specialist,
or has a master's degree in nursing with
a specialization in psychiatric/mental
health and two years of supervised
clinical experience; and

(B) is licensed to practice as a
psychiatric or mental heaith nurse
specialist, if required by the State of
practice.

(vi) Marriage and family therapist
means an individual (normally with a
master's or doctoral degree in marital
and family therapy and at least two
years of supervised clinical experience)
who is practicing as & marital and
family therapist and is licensed or
certified to do so by the State of
practice; or, if licensure or certification
is not required by the State of practice,
is eligible for clinical membership in the
American Association for Marriage and
Family Therapy.

(c) Practitioners who provide patient
care to the population of an area only on
a part-time basis (whether because they
maintain another office elsewhere,
spend some of their time providing
services in a facility, are semi-retired, or
operate a reduced practice for other
reasons), will be counted on a partial
basis through the use of full-time-
equivalency calculations based on a 40-
hour week. Every 4 hours (or % day)
spent providing patient care services in
ambulatory or inpatient settings will be
counted as 0.1 FTE, and each
practitioner providing patient care for 40
or more hours per week as 1.0 FTE,
Hours spent on research, teaching,
vocational or educational counseling,
and social services unrelated to-mental
heslth will be excluded: if a practitioner

is located wholly or partially outside the
gcrvice area, only those services
actually provided within the area are to
be counted.

(d) In some cases, practitioners
located within an area may not be
accessible to the general population of
the area under consideration.
Practitioners working in restricted
facilities will be included on an FTE
basis based on time spent outside the
facility. Examples of restricted facilities
include correctional institutions, youih
detention facilities, residential treatment
centers for emotionally disturbed or
mentally retarded children, school
systems, and inpatient units of State or
county mental hospitals.

(e) In cases where there are mental
health facilities or institutions providing
both inpatient and outpatient services,
only those FTEs providing mental health
services in outpatient units or other
short-term care units will be counted.

(f) Adjustments for the foliowing
factors will also be made in computing
the number of FIE providers:

(i) Practitioners in residency programs
will be counted as 0.5 FTE.

(ii) Graduates of foreign schools who
are not citizens or lawful permanent
residents of the United Statez will be
excluded frem counts.

(iti) Those graduates of foreign
schools who are citizens or lawful
permanent residents of the United
States. and practice in certain settings,
but do not have unrestricted licenses to
practice, will be counted on a full-time-
equivalency basis up to a maximum of
0.5 FTE.

(g) Practitioners suspended fcr a
period of 18 months or more under
provisions of the Medicare-Medicaid
Anti-Fraud and Abuse Act will not be
counted.

4. Determination of unusually high
needs for mental health services. An
area will be considered to have
unusually high needs for mental health
services if one of the following criteria is
met:

(a) 20 percent of the population (or of
all households) in the area have incomes
below the poverty level.

(b) The youth ratio, defined as the
ratio of the number of children under 18
to the number of adults of ages 18 to 64,
exceeds 0.6.

(c) The elderly ratio, defined as the
ratio of the number of persons aged 65
and over to the number of adults of ages
18 to 64, exceeds 0.25.

(d) A high prevalence of alcoholism in
the population, as indicated by
prevalence data showing the area’s
alcoholism rates to be in the worst
quartile of the nation, region, or State.
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(e) A high degree of substance abuse
in the area, as indicated by prevalence
data showing the area’s substance
abuse to be in the worst quartile of the
nation, region, or State.

5. Contiguous area considerations.
Mental health professionals in areas
contiguous to an area being considered
for designation will be considered
excessively distant, overutilized or
inaccessible to the population of the
area under consideration if one of the
following conditions prevails in each
contiguous area:

{a) Core mental health professionals
in the contiguous area are more than 40
minutes travel time from the closest
population center of the area being
considered for designation (measured in
accordance with paragraph B.1(b) of this
part).

(b) The population-to-core-mental-
health-professional ratio in the
contiguous area is in excess of 3,000:1
and the population-to-psychiatrist ratio
there is in excess of 10,000:1, indicating
that core mental health professionals in
the contiguous areas are overutilized
and cannot be expected to help alleviate
the shortage situation in the area for
which designation is being considered.
(If data on core mental health
professionals other than psychiatrists
are not available for the contiguous
area, a population-to-psychiatrist ratio
there in excess of 20,000:1 may be used
to demonstrate overutilization.)

(c) Mental health professionals in
contiguous areas are inaccessible to the
population of the requested area due to
geographic, cultural, language or other
barriers or because of residency
restrictions of programs or facilities
providing such professionals.

* * * * *

5. Part 1.C is revised to read as
follows:

* L 4 * * -

C. Determination of degree of
shortage. Designated areas will be
assigned to degree-of-shortage groups
according to the following table,
depending on the ratio {R) of
population to number of FTE core-
mental-health-service providers (FTEy);
the ratio (Rg) of population to number of
FTE psychiatrists (FTE;); and the
presence or absence of high needs:

High Needs Not Indicated

Croup 1—FTE=0 and FTE;=0

Group 2—R¢ gte * 6,000:1 and FTE;=0

Group 3—R¢ gte 8,000:1 and R; gte
20,000

Group 4{a)—For psychiatrist placements
only: All other areas with FTE;=0 or
R, gte 30,000

Group 4(b)—For other mental health
practitioner placements: All other
areas with R¢ gte 9,000:1.

* Note: "gte” means “greater than or equal
to",

High Needs Indicated

Group 1—-FTE.=0 and FTE,=0

Group 2—R, gte 4,500:1 and FTEp=0

Group 3—R gte 4,500:1 and R gte
15,000

Group 4(a)—For psychiatrist placements
only: All other areas with FTEp=0 or
Rp 8t8 20,000

Group 4{b)~For other mental health
practitioner placements: All other
areas with R gte 8,000:1.
6. A new paragraph D is added to part

1, as follows:

* * * * *

D. Determination of Size of Shortage.
Size of Shortage {(in number of FTE
professionals needed) will be computed
using the following formulas:

(1) For areas without unusually high
need:

Core professional shortage =area
population/6,000—number of FTE
core professionals

Psychiatrist shortage=area population/
20,000 —number of FTE psychiatrists
(2) For areas with unusually high

need:

Core professional shortage =area
population/4,500 —number of FTE
core professionals

Psychiatrist shortage =area population/
15,000 —number of FTE psychiatrists
7. Part 11 of appendix C is revised to

read as follows:

* - * * >

Part IlI—Population Groups

A. Criteria. Population groups within
particular rational mental health service
areas will be designated as having a
mental health professional shortage if
the following criteria are met:

1. Access barriers prevent the
population group from using those core
mental health professionals which are
present in the area; and

2. One of the following conditions
prevails:

(a) the ratio of the number of persons
in the population group to the number of
FTE core mental health professionals
serving the population group is greater
than or equal to 4,500:1 and the ratio of
the number of persons in the population
group to the number of FTE psychiatrists
serving the population group is greater
than or equal to 15,000:1; or,

(b) the ratio ef the number of persons
in the population group to the number of
FTE core mental health professionals
serving the population group is greater
than or equal to 6,000:1; or,

(c) The ratio of the number of persons
in the population group to the number of
FTE psychiatrists serving the population
group is greater than or equal to 20,000:1.

B. Determination of degree of
shortage. Designated population groups
will be assigned to the same degree-of-
shortage groups defined in part 1.C of
this appendix for areas with unusually
high needs for mental health services,
using the computed ratio (R¢) of the
number of persons in the population
group to the number of FTE core mental
health service providers (FTE) serving
the population group, and the ration (Ry)
of the number of persons in the
population group to the number of FTE
psychiatrists (FTEp) serving the
population group.

C. Determination of size of shortage.
Size of shortage will be computed as
follows:

Core professional shortage=number of
persons in population group/

4,500 —number of FTE core

professionals
Psychiatrist shortage=number of

persons in population group/
15,000—number of FTE psychiatrists

* * L * *

8. Part I1I, section C, Community
Mental Health Facilities and Other
Public or Nonprofit Private Facilities, is
amended by changing “psychiatric
manpower” to “mental health
professional(s)” and “psychiatric
services" to “mental health services”
wherever they occur in paragraphs 1,
2(a)(i) and 2(b), and in paragraphs
2(a)(ii) and 2(b) change "psychiatric
services” to read “mental health
services”, by revising paragraphs 2(c) (i)
and (ii) to read as follows, and by
adding a new paragraph 2(c)(iii):

* * *

* w*

(c) Insufficient capacity to meet
mental health service needs. A facility
will be considered to have insufficient
capacity to meet the mental health
service needs of the area or population
it serves if:

(i) there are more than 1,000 patient
visits per year per FTE core mental
health professional on staff of the
facility, or

(ii) there are more than 3,000 patient
visits per year per FTE psychiatrist on
staff of the facility, or

(iii) no psychiatrists are on the staff
and this facility is the only facility
providing {or responsible for providing)
mental health services to the designated
area or population.

9. Appendix A, Criteria for
Designation of Areas Having Shortages
of Primary Medical Care (Manpower,
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Part I—Geographic Areas, is amended
by adding new paragraph D, as follows:
* ] * * *

D. Determination of size of primary
care physician shortage. Size of
Shortage (in number of FTE primary
care physicians needed) will be
computed using the following formulas:

(1) For areas without unusually high
need or insufficient capacity:

Primary care physician shortage=area
populatlon}) 3,500 —number of FTE
primary care physicians
{2) For areas with unusuaily high need

or insufficient capacity:

Primary care physician shortage=area
populstion/3,000—number of FTE
primary care physicians
10. Appendix A, Part [l—Population

Groups, is amended by adding new

paragraph C, as follows:

C. Determination of size of primary
care physician shortage. Size of
shortage (in number of primary care
physicians needed} will be computed as
follows:

Primary care physician
shortage =number of persons in
population group/3,000—number of
FTE primary care phymcxans
11. Appendix B, Criteria for

Designation of Areas Having Shortages

of Dental Manpower, Part I—

Geographic Areas, is amended by

adding new paragraph D, as follows:

* * * * *

D. Determination of size of dental
shortage. Size of Dental Shortage (in
number of FTE dental practitioners
needed) will be computed using the
following formulas:

(1) For areas without unusually high
need:

Dental shortage=area population/
5,000—number of FTE dental
practitioners
(2) For areas with unusually high

need:

Dental shortage =area popuiation/
4,000—number of FTE dental
practitioners
12. Appendix B, Part Il—Population

Groups, is amended by adding new

paragraph C, as follows:

* * * * *

C. Determination of size of dental
shortage. Size of dental shortage will be
computed as follows:

Dental shortage =number of persons in
population group/4,000 —number of
FTE dental practitioners
13. The entire text of part 5, including

its title, is amended by replacing the

word “manpower” throughout with the
word "professional(s}".

(FR Doc. 82-1131 Filed 1-21-92; 8:45 am])
BILLING CODE 4160-15-M

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73

[MM Docket Nos. 89-326, 89-327; RM-5138,
RM-6315, AM-6448, RM-6765, RM-6779,
RM-6782, RM-6836, RM-6840, RM-7304,
RAM-7305, RM-7306, RM-7307, RM-7308;
FCC 92-4)

Radio Broadcasting Services; Carolina
Beach, Havelock, Hertford,
Jacksonville, Fair Bluff, Wilmington,
Shallotte and Longwood, North
Carolina, and Murrelis Inlet, Bucksport,
Darlington, Loris, St. Stephen, North
Myrtie Beach, Surfside Beach,
Johnsonvlile, Scranton, Kure Beach,
Georgetown and Stalisville, South
Carolina

AGENCY: Federal Communications

Commission.

ACTION: Final rule.

SUMMARY: The Commission resolves
competing requests for FM channel
allotments to various communities in
North Carolina and South Carolina,
pursuant to the Memorandum Opinion
and Order consolidating consideration
of MM Docket Nos. 89-326 and 89-327,
as follows. See 55 FR 6643 (February 26,
1990) and Supplementary Information,
infra. With this action, this proceeding is
terminated.

DATES: Effective March 2, 1992. The
window period for filing applications for
Channel 294A at Carolina Beach, North
Carolina, and Channel 300C2 at
Bucksport, South Carolina, will open on
March 3, 1992, and close on April 2,
1992.

FOR FURTHER INFORMATION CONTACT:
Michael Ruger or Leslie K. Shapiro,
Mass Media Bureau, (202) 834-6530,
SUPPLEMENTARY INFORMATION: This is a
synopsis of the Commission's Report
and Order, MM Docket Nos. 89-326 and
89-327, adopted January 2, 1992, and
released January 15, 1992. The full text
of this Commission decision is available
for inspection and copying during
normal business hours in the FCC
Dockets Branch (room 230), 1919 M
Street, NW., Washington, DC. The
complete text of this decision may also
be purchased from the Commission's
copy contractor, Downtown Copy
Center, (202) 452-1422, 1714 21st Street,
NW., Washington, DC 20036.

The request of R]M Broadcasting to
allot Channel 282A to either Stallsville
or Ladson, SC, is denied because
Stallsville is not a community for
allotment purposes, and the Ladson
proposal was untimely filed. The request
of Great Southern Media to allot

Channel 235A to Longwood, NC, is
dismissed because no timely filed
expression of interest was received. At
the request of Jones, Eastern of the
Grand Strand, Inc., Channel 276C3 is
substituted for Channel 276A at Surfside
Beach, SC, and the license of Station
WYAK(FM]) is madified to specify
operation on the higher powered
channel. At the request of Marine
Broadcasting Corporation, Channel
288C2 is substituted for Channel 288A at
Jacksonville, NC, the license of Station
WXQR-FM is modified to specify
operation on the higher powered
channel, Channel 283A is substituted for
Channel 287A at Wilmington, NC, and
the construction permit of Beatriz Garcia
Suarez de McCommas is modified
accordingly. At the request of G&M
Communications, Channel 300C2 is
allotted to Bucksport, SC, as that
community's first local FM service. At
the request of Musicradio of North
Carolina, Inc., Channel 286C2 is
substituted for Channel 285A at
Havelock, NC, and the license of Station
WMSQ(FM] is modified to specify
operation on the higher powered
channel. At the request of Maranatha
Broadcasting Company, Inc., Channel
285C2 is substituted for Channel 285A at
Hertford, NC, and the construction
permit of Station WKJE(FM) is modified
to specify the higher powered channel.
At the request of Todd Spoeri, Channel
294A is allotted to Carolina Beach, NC,
as the community'’s first local FM
service. At the request of Jennings
Communications Corporation, Channel
279C3 is substituted for Channel 228A at
Shallotte, NC, the license of Station
WDZD-FM is modified to specify
operation on the higher powered
channel, and Channel 252C3 is allotted
to Shallotte for use by other interested
parties. Spoeri’s request to substitute
Channel 252A for Channel 292A at
Shallotte and modify the license of
Station WCCA-FM accordingly, is
denied because the allotment of
Channel 252A would require the denial
of two wide coverage area FM services
at Shallotte. In addition, Spoeri failed to
provide a sufficiently compelling
showing demonstrating that Station
WCCA-FM receives prohibited
interference from Station WSYN-FM,
Channel 293C2, Georgetown, SC. At the
request of Ogden Broadcasting of South
Carolina, Inc., Channel 290C3 is
substituted for Channel 288A at North
Myrtle Beach, SC, the license of Station
WNMB(FM) is modified to specify the
higher powered channel, Channel 291A
is substituted for Channel 290A at St.
Stephen, SC, the construction permit of
Station WTUA-FM is modified to
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specify the alternate Class A channel,
and Channel 235A is substituted for
Channel 290A at Loris, SC, and the
construction permit of Robert L. Rabon
is modified to specify operation on the
alternate Class A channel. At the
request of Radio Carolina Limited
Partnership, Channel 288C3 is
substituted for Channel 288A at
Darlington, SC, and the license of
Station WDAR-FM (formerly Station
WMWG-FM) is modified to specify the
higher powered channel. The request of
RJM Broadcasting to allot Channel 289A
to Georgetown, SC, as the community's
fourth local FM service is denied
because the upgraded operations at
North Myrtle Beach and Darlington
would provide additional service to
more people than would a new station
at Georgetown. In addition, the
allotment of Channel 290C3 at North
Myrtle Beach permits upgrades at
Jacksonville, Havelock and Hertford.
The request of Hendrix Broadcasting to
allot Channel 294A to Kure Beach, SC, is
dismissed because no expression of
interest in use of the channel was
received.

Coordinates for Channel 276C3 at
Surfside Beach are 33—43-00 and 78-52—
00, which reflect a site restriction of 15.8
kilometers (9.8 miles) northeast to avoid
a short-spacing to the construction
permit (BPH-880804MM) for a new
station on Channel 275A at Scranton,
SC. Because the petition which resulted
in the allotment of Channel 276C3 at
Surfside Beach was filed prior to
October 2, 1989, Jones may avail itself of
the provisions of Section 73.213(c)(1)
with respect to the construction permit
for Channel 275A at Scranton.
Coordinates for Channel 288C2 at
Jacksonville are 34-31-45 and 77-27—49,
which reflects a site restriction of 24.5
kilometers {15.2 miles) south to avoid a
short-spacing to the construction permit
for Station WRSF-FM, Channel 289C,
Columbia, NC, and the construction
permit for Station WGQR-FM, Channel
289A, Elizabethtown, NC. Coordinates
for Channel 283A at Wilmington, NC,
are 34-18-15 and 77-57-23, the site
specified in McCommas' outstanding
construction permit. Because the
petition which resulted in the allotment
of Channel 283A to Wilmington was
filed prior to October 2, 1989,
McCommas may avail herself of the
provisions of § 73.213(c)(1) with respect

to Station WCCG, Channel 283A, Hope
Mill, NC. Coordinates for Channel 286C2
at Havelock are 34-48-42 and 76-42-12,
which reflects a site restriction of 19
kilometers (11.8 miles) east to avoid a
short-spacing to Station WDCG,
Channel 286C, Durham, NC. Coordinates
for Channel 285C2 at Hertford are 36~
08-42 and 76-28~20, which reflects a site
restriction of 5 kilometers (3.1 miles)
south to avoid a short-spacing to Station
WMXN, Channel 2878, Norfolk, VA.
Coordinates for Channel 252C3 at
Shallotte are 33-55—49 and 78-11-54,
which reflects a site restriction of 17.8
kilometers (10.9 miles) east to avoid a
short-spacing to the licensed site of
Station WQSM, Channel 251C1,
Fayetteville, NC. Coordinates for
Channel 279C3 at Shallotte are 33-58-51
and 78-22-24, which reflects a site
restriction of 1.3 kilometers (0.8 miles)
northeast to avoid a short-spacing to
Station WYAYV, Channel 281C1,
Conway, SC, and Station WZXS,
Channel 280A, Topsail Beach, NC.
Coordinates for Channel 294A at
Carolina Beach are 33-58-30 and 77-54-
50, which reflects a site restriction of 6.9
kilometers (4.3 miles) south to avoid a
short-spacing to the licensed site of
Station WSFL-FM, Channel 293C1, New
Bern, NC. Because the petition which
resulted in the allotment of Channel
294A to Carolina Beach was filed prior
to October 2, 1989, applicants may avail
themselves of the provisions of

§ 73.213(c)(1) of the Commission’s Rules
with respect to Station WSFL-FM,
Channel 293C1, New Bern, NC.
Coordinates for Channel 300C2 at
Bucksport are 33-38—45 and 79-08-12,
which reflects a site restriction of 3.2
kilometers (2.0 miles) southwest to avoid
a short-spacing to the licensed site for
Station WNCT-FM, Channel 300C,
Greenville, NC. Coordinates for Channel
290C3 at North Myrtle Beach are 33-50-
00 and 78-45-39, which reflects a site
restriction of 7.2 kilometers (4.5 miles)
west to avoid a short-spacing to Station
WSYN-FM, Channel 293C2,
Georgetown, SC. Coordinates for
Channel 288C3 at Darlington are 34-20-
40 and 80-01-02, which reflects a site
restriction of 14.5 kilometers (9.0 miles)
west to avoid a short-spacing to vacant
but applied for Channel 287A, Fair Bluff,
NC, and the applications for that
channel. Because the petition which
resulted in the allotment of Channel

288C3 at Darlington was filed prior to
October 2, 1989, RCLP will be permitted
to avail itself of the provisions of

§ 73.213(c)(1) of the Commission’s Rules
with respect to Station W]YQ, Channel
288A, Moncks Corner, SC, and to the
allotment and pending applications for
Channel 287A at Fair Bluff, NC. The
coordinates for Channel 291A at St.
Stephen are 33-29-36 and 79-53-21, the
coordinates for Station WTUA-FM’s
construction permit. The coordinates for
Channel 235A at Loris are 34-05-26 and
78-52~59, which reflect a site restriction
of 2.5 kilometers (1.5 miles) north to
avoid a short-spacing to the construction
permit for Station WSSX-FM, Channel
236C, Charleston, SC.

List of Subjects in 47 CFR Part 73
Radio broadcasting.

PART 73—{AMENDED]

1. The authority citation for part 73
continues to read as follows:

Authority: 47 U.S.C. 154, 303.

§73.202 [Amended]

2. Section 73.202[b), the Table of FM
Allotments under North Carolina, is
amended by adding Carolina Beach,
Channel 294A; removing Channel 285A
and adding Channel 286C2 at Havelock:
removing Channel 285A and adding
Channel 285C2 at Hertford; removing
Channel 288A and adding Channel
288C2 at Jacksonville; removing Channel
228A and adding Channels 252C3 and
279C3 at Shallotte; and removing
Channel 287A and adding Channel 283A
at Wilmington.

§73.202 [Amended]

3. Section 73.202(b), the Table of FM
Allotments under South Carolina, is
amended by adding Bucksport, Channel
300C2; removing Channel 288A and
adding Channel 288C3 at Darlington;
removing Channel 280A and adding
Channel 235A at Loris; removing
Channel 288A and adding Channel
290C3 at North Myrtle Beach; removing
Channel 290A and adding Channel 291A
at St. Stephen; and removing Channel
276A and adding Channel 276C3 at
Surfside Beach.

Federal Communications Commission.
Donna R. Searcy,

Secretary.

[FR Doc. 92-1445 Filed 1-21-92; 8:45 am)
BILLING CODE 6712-01-M
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Proposed Rules

This section of the FEDERAL REGISTER
contains notices to the public of the
proposed issuance of rules and
regulations. The purpose of these notices
is to give interested persons an
opportunity fo participate in the. .rule
making prior to the adoption of the final
rules. - -

DEPARTMENT OF AGRICULTURE
Federal Grain Inspection Service
7 CFR Part 68

United States Standards for Beans,
Whole Dry Peas, Split Peas, and Lentils

AGENCY: Federal Grain Inspection
Service. USDA.! .
ACTION: Advance notice of proposed
rulemaking.

SUMMARY: According to the
requirements for the periodic review of
existing regulations, the Federal Grain
Inspection Service (FGIS) invites
comments and suggested changes to the
_United States Standards for Beans,

_ Whole Dry Peas, Split Peas, and Lentils
under the Agricultural Marketing Act of
1946.

DATES: Comments must be submitted on
or before April 21, 1892,

ADDRESSES: Written comments must be
submitted to George Wollam, FGIS,
USDA, room 0619 South Building, P.O.
Box 96454, Washington, DC, 20090-6454;
telemail users may respond to
IRSTAFF/FGIS/USDA: telex users may
respond to 7607351, ANS:FGIS/UC; and
telecopy users may respond to the
automatic telecopier machine at (202)
720-4628.

All comments received will be made
available for public inspection at room
0619 South Building, 1400 Independence
Avenue SW., Washington, DC, during
regular business hours (7 CFR 1.27(b)).
FOR FURTHER INFORMATION CONTACT:
George Wollam, address as above,
telephone (202) 720-0231,
SUPPLEMENTARY INFORMATION: This
periodic review of the United States

! The authority to exercise the functions of the
Secretary of Agriculture contained in the
Agricultural Marketing Act of 1946, as amended (7
U.S.C. 1621-1627), concerning inspection and
standardization activities related to grain and
similar commodities and products thereof has been
delegated to the Administrator, Federal Grain
Inspection Service (7 U.S.C. 75a; 7 CFR 68.5).

Standards for Beans, Whole Dry Peas,
Split Peas, and Lentils in 7 CFR part 68
is being conducted in accordance with
Executive Order 12291 and
Departmental Regulation 1512-1.

During this review, FGIS will assess
the need for revision of the various
sections of the standards, the potential
for improvements, and language clarity.
Specifically, FGIS will review the need
to establish criteria for inspecting
thresher-run beans without reference to
grade.

FGIS invites any comments and/or
suggestions on changes to the official
standards for beans, whole dry peas,
split peas, and lentils,

Authority: Sec. 203(c), Agricultural
Marketing Act of 1946 (7 U.S.C. 1622).

Dated: December 17, 1991.

John C. Foltz,

Administrator.

[FR Doc. 921399 Filed 1-21-92; 8:45 am}
BILLING CODE 3410-EN-M

7 CFR Part 68
United States Standards for Rice

AGENCY: Federal Grain Inspection
Service, USDA.!

ACTION: Advance notice of proposed
rulemaking.

SUMMARY: According to the
requirements for the periodic review of
existing regulations, the Federal Grain
Inspection Service (FGIS) invites
comments and suggested changes to the
United States Standards for Rice under
the Agricultural Marketing Act of 1946.

DATES: Comments must be submitted on
or before April 21, 1992.

ADDRESSES: Written comments must be
submitted to George Wollam, FGIS,
USDA, room 0619 South Building, P.O.
Box 96454, Washington, DC, 20090-6454;
telemail users may respond to
IRSTAFF/FGIS/USDA; telex users may
respond to 7607351, ANS:FGIS UC; and
telecopy users may respond to the

! The authority to exercise the functions of the
Secretary of Agriculture contained in the
Agricultural Marketing Act of 1946, as amended (7
U.S.C. 1621-1827), concerning inspection and
standardization activities related to grain and
similar commodities and products thereof has been
delegated to the Administrator, Federal Grain
Inspection Service {7 U.S.C. 75a; 7 CFR 68.5).

Federal Register
Vol. 57, No. 14

Wednesday, [anuary 22, 1992

automatic telecopier machine at (202)
720~-4628.

All comments received will be made
available for public inspection in room
0632 USDA South Building, 1400
Independence Avenue SW.,
Washington, DC, during regular
business hours (7 CFR 1.27(b)).

FOR FURTHER INFORMATION CONTACT:
George Wollam, address as above.
telephone (202) 720-0231

SUPPLEMENTARY INFORMATION: This
periodic review of the United States
Standards for Rice in 7 CFR part 68 is
being conducted in accordance with
Executive Order 12291 and
Departmental Regulation 1512-1.

During this review, FGIS will assess
the need for revision of the various
sections of the standards, the potential
for improvements, and language clarity.
Specifically, FGIS will review the need
to:

1. Establish standards for edible
brown rice,

2. Establish a special grade for
aromatic rice,

3. Increase the limits for broken
kernels removed by a 5 plate for U.S.
Nos. 1 and 2 Long grain, Medium grain,
Short grain, and Mixed milled rice,

4. Eliminate the class Screenings
milled rice,

5. Revise the definitions of the classes
Long grain, Medium grain, Short grain,
and Mixed rough rice by eliminating the
requirement that these classes must
contain more than 25 percent whole
kernels, and

6. Revise the definitions of the classes
Second head, Screenings, and Brewers
milled rice by eliminating the southern
production criteria and adopting the
western production criteria for rice
grown in all areas of production.

FGIS invites any comments and/or
suggestions on changes to the official
standards for rice.

Authority: Secs. 202-208, 80 Stat. 1087, as
amended (7 U.S.C. 1821 ¢! seq.).

Dated: December 20, 1991

John C. Foltz,
Administrator

|FR Doc. 92-1400 Filed 1-21-92; 8:45 am}
BILLING CODE 3410-EN-M
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Food Safety and Inspection Service
9 CFR PART 391
[Docket No. 91-040P])

Fee lncrease tor Inspection Services

AGENCY: Food Safety and Inspection
Service, USDA. -

ACTION: Proposed rule.

SUMMARY: The Food Safety and
Inspection Service {FSIS) is proposing to
amend the Federal meat and poultry
products inspection regulations to
increase the fees charged by FSIS to
provide overtime and holiday
inspection, voluntary inspection, -
identification, certification, or
laboratory services to meat and poultry
establishments. The fee increase would
reflect the increased costs of providing
these services due primarily to the
increase in salaries of Federal
employees allocated by Congress under
the Federal Employees Pay
Comparability Act of 1990.

DATES: Comments must be received on
or before: February 6, 1992.

ADDRESSES: Send written comments to
the Policy Office, Attention: Linda
Carey, FSIS Hearing Clerk, room 3171,
South Agriculture Building, Food Safety
and Inspection Service, U.S. Department
of Agriculture, Washington, DC 20250~
3700. Oral comments as provided under
the Poultry Products Inspection Act
should be directed to Mr. William
L.West, (202) 720-3367. (See also
“Comments” under Supplementary
Information.)

FOR FURTHER INFORMATION CONTACT:
Mr. William L. West, Director, Budget
and Finance Division, Administrative
Management, Food Safety and
Inspection Service, U.S. Department of
Agriculture, Washington, DC 20250~
3700, (202) 720~3367.

SUPPLEMENTARY INFORMATION:
Executive Order 12291

This proposed rule is issued in
conformance with Executive Order
12291 and has been determined not to be
a “major rule.” It will not result in an
annual effect of the economy of $100
million or more; in a major increase in
costs or prices for consumers, individual
industries, Federal, State, or local
government agencies, or geographic
regions; in significant adverse effects on
competition, employment, investment,
productivity, innovation, or on the
ability of U.S.-based enterprises to
compete with foreign-based enterprises
in domestic or export markets. The fee
increases reflect a small increase in

costs only to establishments that elect to
utilize certain inspection services.

Effect on Small Entities

The Administrator, Food Safety and
Inspection Service, has determined that
this action will not have a significant
economic impact on a substantial
number of small entities as defined by
the Regulatory Flexibility Act (5 U.S.C.
601) because the fees provided for in
this document reflect only a minimal
increase in the costs currently borne by
those entities which elect to utilize
certain inspection services. '

Comments

Interested persons are invited to
submit written comments concerning
this proposal. Written comments should
be sent to the Policy Office and should
refer to the docket number that appears
in the heading of this document. Any
person desiring an opportunity for oral
presentation of views as provided under
the Poultry Products Inspection Act
must make such request to Mr. West so
that arrangements may be made for
such views to be presented. A record
will be made of all views orally
presented. All comments submitted in
response to this action will be available
for public inspection in the Policy Office
between 9 a.m. and 4 p.m., Monday
through Friday.

Background

Each year the fees for certain services
rendered by FSIS to operators of official
meat and poultry establishments,
importers, or exporters are reviewed,
and a cost analysis is performed to
determine if such fees are adequate to
recover the costs of providing the
Services.! The analysis relates to fees
charged in connection with overtime
and holiday inspection, voluntary
inspection, identification, certification,
or laboratory services. The fees to be
charged for these services have been
determined by an analysis of data on
the current cost of these services and by
estimating costs associated with the
coming year’s operations of the program,
including increases in those costs due to
an increase in the salaries of Federal
employees allocated by Congress under
the Federal Employees Pay
Comparability Act of 1990, and by other
increases affecting Federal employees,
such as costs for benefits.

Based on the Agency's analysis of the
increased costs in providing these

' The cost analysis is on file with the FSIS
Hearing Clerk. Copies may be requested free of
charge from the FSIS Hearing Clerk, room 3171,
South Agriculture Building, Food Safety and
Inspection Service, U.S. Department of Agriculture,
Washington, DC 20250-3700.

services to be incurred as a result of the
pay raise of 4.2 percent for Federal
employees effective January 1992, of
increasing number employees covered
by the Federal Employees Retirement
System in 1992, which is subject to the
Federal Insurance Contributions Act
(FICA) wage tax, and of increased
health insurance costs, FSIS proposes to
increase the fees relating to such
services. )

The Agency charges for the costs of
services that are incidental to
mandatory inspection. Mandatory
inspection by Federal inspectors of meat
and poultry slaughtered and/or
processed at official establishments is
provided for under the Federal Meat
Inspection Act (21 U.S.C. 601 et seq.)
and the Poultry Products Inspection Act
(21 U.S.C. 451 et seq.). Such inspection is
required to ensure the safety,
wholesomeness, and proper labeling of
meat and poultry products.

The ordinary costs of providing that
inspection are borne by the U.S.
Government. However, costs for these
inspection services performed on
holidays or on an overtime basis may be
incurred to accommodate the business
needs of particular establishments. Any
or all of these costs which are not a part
of the mandatory inspection service are
recoverable by the Government.

Section 307.5 (9 CFR 307.5) of the meat
inspection regulations provides that
FSIS shall be reimbursed for the cost of
meat inspection on holidays or on an
overtime basis at the rate specified in
§ 391.3, currently $28.32 per inspector
hour. Similarly, § 381.38 (9 CFR 381.38)
of the poultry products inspection
regulations provides that FSIS shall be
reimbursed for the cost of poultry
inspection on holidays or on an
overtime basis at the rate specified in
§ 391.3, currently $28.32 per inspector
hour. These fees would be increased to
$29.72 per inspector hour.

FSIS also provides a range of
voluntary inspection services (9 CFR
350.7, 351.8, 351.9, 352.5, 354.101, 355.12,
and 362.5); the costs of which are totally
recoverable by the Government. These
services, provided under Subchapter B—
Voluntary Inspection and Certification
Service, are provided under the
Agricultural Marketing Act of 1946, as
amended (7 U.S.C. 1621 et seq.} to assist
in the orderly marketing of various
animal products and byproducts not
subject to the Federal Meat Ingpection
Act or the Poultry Products Inspection
Act.

The basic hourly rate for providing
such certification and inspection service
is currently $27.72 per inspector hour as
specified in § 391.2. The overtime and
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heliday hourly rate is currently $28.32 as
specified in § 391.3. the rate for
laboratory gervices is currently $47.96
per hour as specified in § 391.4. The
hourly rates for these services would be
increased to $29.00, $29.72, and $49.80,
respectively.

List of Subjects in 9 CFR Part 391

Meat inspection; Poultry products
inspection; Fees and charges.

Accordingly, 9 CFR 391, the Federal
meat and poultry products inspection
regulations would be amended as
follows:

PART 391—{AMENDED]

1. The authority citation for part 391
would continue to read as follows:

Authority: 21 U.S.C. 801 ef seq., 460 et seq..
7 CFR 2.17 (g) and (i}, 2.55; 7 U.S.C. 394, 1822,
und 1624,

2. Sections 391.2, 391.3. and 391.4
would be revised to read as follows:

§391.2 DPase time rate.

The base time rate for ingpection
services provided pursuant to §§ 350.7,
351.8, 351.9, 352.5, 354.101, 355.12, and
362.5 shall be $29.00 per hour, per
program employee.

§391.3 Overtime and holiday rate.

The overtime and holiday rate for
inspection services provided pursuant to
§§ 307.5, 350.7, 351.8, 351.9, 352.5,
354.101, 355.12, 362.5, and 381.38 shall be
$29.72 per hour, per program employee.

§391.4 Laboratory services rate.

The rate for laboratory services
provided pursuant to §§ 350.7, 351.9, ~
352.5, 354.101, 355.12, and 362.5 shall be
$49.80 per hour, per-program employee.

Done at Washingten, DC, on Jasuary 2,
1992,

Ronald J. Prucha,

Acting Administrator.

[FR Doc. 92-1511 Filed 1-21-92; 6:45 am)
BILLING CODE 3410-DM-M .

u——

NATIONAL CREDIT UNION
ADMINISTRATION

12 CFR Part 705

Community Development Revolving
Loan Program for Credit Unions

AQENCY: National Credit Union
Administration (NCUA).
ACTION: Proposed rule.

SUMMARY: The current regulations in 12
CFR part 705 govern loans made from a
revolving loan fund to certain low-
income credit unions, The NCUA Board
is proposing to modify § 705.7(b}(2) of

the regulations so as to allow
dishursement of the entire loan proceeds
in a single payment without the credit
union having to generate matching funds
at the time of digbursement. The
intended effect of this amendment is to
provide expeditious disbursement of
loan funds to participating credit unions.
DATES: Comments must be submitted by
February 21, 1992.

ADDRESSES: Send comments to Becky
Baker, Secretary of the Board, National
Credit Union Administration, 1776 G
Street, NW., Washington, DC 20456.
FOR FURTHER INFORMATION CONTACT:
Michael |, McKanna, Office of General
Counsel, at the above address ar
telephone: (202} 682-9630.
SUPPLEMENTARY INFORMATION: The
purpose of the Community Development
Revolving Loan Program (“Program”) is
to make reduced rate loans to both
federal and state-chartered credit
unions serving low income communities
so that those credit unions may provide
needed financial services and help to
stimulate the ecoromy in the
commaunities served. To implement the
Program the NCUA Board published a
final rule on September 18, 1987 (52 ¥R
34891). The final regulation set forth,
among other things, the scope and
purpose of the program, application
procedures, types of activities
participating credit unions can perform,
and the procedure for disbursing and
collecting loans. Although the Program
has functioned well, the Board is
proposing a technical amendment to

-pravide for more expeditious

disbursement of Program loan proceeds.

Currently, under § 705.7 of the
Regulatione, loans of up to $200,000 may
be made to participating credit unions.
Loan funds must be matched dollar for
dollar with increased shares by the
partic:pating credit union. Only 50% of
the loan will be disbursed if the credit
union has not met the dollar for dollar
match at the time its loan is approved.
The remainder of the funds are only
made available to the credit union after
it bas documented that it has met the
match requirement for the total amcunt
of the loan. This procedure was set forth
to alleviate some of the perceived risk of
the loan not being repaid in a timely
manner.

The NCUA Board believes it is
important to expeditiously disburse loan
funds to participating credit unions to
help them provide financial services in
their communities. Furthermore, during
the two years NCUA has administered
the Program, no participating credit
union has failed to make its loan
payments on time. Therefore, the Board
believes that a loan can be disbursed in

its entirety even if the credit union has
not met the matching requirement. The
matching requirement ig still an
important aspect of the Program and
participating credit unions will have to
match the loan amount received from
the Program with increased shares,
dollar for dollar, within one year of the
gpproval of their loans. A participating

. credit union's failure to generate the

required match within one year of the
approval of the loan will result in the
reduction of the loan proportionate to
the amount of match actually generated.
Any funds already advanced to the
credit union in excess of the revised
amount must be repaid immediately to
NCUA. The NCUA Board is proposing to
amend § 705.7(b}{2) of the Regulations in
order to allow for disbursement of the
entire loan proceeds in a single payment
without the credit union having to
generate the match by the time of
dishursement. The Board would stiil
have the flexibility to withhold a portion
of the loan where deemed appropriate
for safety and soundness reasons.

Paperwork Reduction Act

The Office of Management and Budget
has approved the collection
requirements contained in part 705 of
NCUA's Regulations {OMB No. 3133~
0109]. The proposed amendment does
not change the paperwork requirements.

Rogulatory Flexibility Act

The Regulatory Flexibility Act
requires the NCUA to prepare an
analysis to describe any significant
economic impact a proposed regulatien
may have on a substantial number of
small credit unions (primarily those
under $1 million in assets). The
proposed amandnient is less restrictive
than the current regulation. Overall, the
NCUA Board expects the change to
benefit credit unicns by permitling them
to receive the entire loan proceeds
before meeting the required match.
Accordingly, the Board determines and
certifies that this proposed amendment
does not have a significant economic
impact on a substantial number of small
credit unions and that a Regulatory
Flexibility Analysis is not required.

Executive Order 12612

Executive Order 12612 requires NCUA
to consider the effect of its actions on
state interests. The Program is
implemented in its entirety by the
NCUA. The proposed amendment, if
adopted, will make it easier for all credit
unions participating in the Program,
including state-chartered credit unions.
to receive approved loans in their
entirety. Therefore, the NCUA Board



Federal Register / Vol. 57, No. 14 / Wednesday, January 22, 1992 / Proposed Rules

2485

has determined that the proposed
amendment, if adopted, will not a have
a substantial direct effect on the states,
on the relationship between the national
government and the states, or on the
distribution of power and
responsibilities among the various levels
of government.

List of Subjects in 12 CFR Part 705

Community development, Credit
unions, Loan programs—housing and
community development, Reporting and
recordkeeping requirements, Technical
assistance.

By the National Credit Union
Administration Board on January 15, 1992.
Becky Baker,

Secretary of the Board.

Accordingly, NCUA proposes to

amend 12 CFR part 705 as follows:

PART 705--COMMUNITY
DEVELOPMENT REVOLVING LOAN
PROGRAM FOR CREDIT UNIONS

1. The authority citation for part 705
continues to read as follows:
Authority: Pub. L. 97-35, 95 Stat. 498; Pub.

L. 99-609, note to 42 U.S.C. 9822; Pub. L. 101~
144.

2. Section 705.7(b)(2) is revised as
follows:

§705.7 Loans to participating credit
unions.
" * * W *

(b) * % %

(2) Upon approval of its loan
application, and before it meets its
matching requirement, a participating
credit union may receive the entire loan
commitment in a single payment. If any
funds are withheld, the remainder of the
funds committed will be available to the
participating credit union only after it
has documented that it has met the
match requirement for the total amount
of the loan committed.

* * * * *

|FR Doc. 92-1550 Filed 1-21-92; 8:45 am}
BILLING CODE 7535-01-M

12 CFR Part 722

Appraisals

AGENCY: National Credit Union
Administration (NCUA).

ACTION: Proposed rule.

SUMMARY: The NCUA Board is
proposing to amend part 722 to exempt
additional transactions from the
requirements of the appraisal regulation.
The proposed amendments would:
Permit federally-insured credit unions to
use appraisals prepared for loans
insured or guaranteed by an agency of
the federal government if the appraisal

conforms to the requirements of the
federal insurer or guarantor; and add a
definition of "real estate” and “real
property” to clarify that the appraisal
regulation does not apply to mineral
rights, timber rights, or growing crops.
This amendment reduces appraisal costs
for credit unions.

DATES: Comments must be submitted by
March 23, 1992.

ADDRESSES: Send comments to Becky
Baker, Secretary of the Board, National
Credit Union Administration, 1776 G
Street, NW., Washington, DC 20456.

FOR FURTHER INFORMATION CONTACT:
Michael J. McKenna, Office of General
Counsel, at the above address or
telephone: (202) 682-9630

SUPPLEMENTARY INFORMATION:
Discussion

Title XI of the Financial Institutions
Reform, Recovery, and Enforcement Act
of 1989 (“FIRREA") directed NCUA and
the other financial institution regulatory
agencies, to publish appraisal rules for
federally related real estate transactions
within the jurisdiction of each agency. In
accordance with statutory requirements,
NCUA’s final rule set minimum
standards for appraisals used in
connection with federally related real
estate transactions and identified those
transactions that require a state certified
appraiser and those that require either a
state certified or licensed appraiser. The
final rule was published July 25, 1990 (55
FR 30199). The NCUA Board is
proposing to amend part 722 to exempt
additional transactions from the
requirement of the appraisal regulation.

Government Guaranted Loans

The NCUA Board proposes to amend
subsection 722.3(a) to add a new
paragraph (6) which would exempt from
the appraisal requirement any
transaction involving a loan insured or
guaranteed by an agency of the federal
government if that loan is supported by
a current appraisal that meets the
standards of the federal agency
providing the insurance or guarantee.
The NCUA Board is proposing this
amendment in response to credit unions’
concern about the differences in
requirements for appraisals under part
722 and appraisals required by various
federal agencies insuring or
guaranteeing the loans.

Because of differences in appraisal
requirements, it may not be clear to
credit unions what appraisal rules are
applicable to a particular transaction. At
least one credit union manager was told
that certain federal loan insurance or
guarantee programs do not allow their
appraisers to report any additional

information in an appraisal or prepare a
supplement to an appraisal which
includes information beyond that
required on the agency’s appraisal form.
Consequently, some credit unions may
believe that they are required to obtain
two separate appraisals in order to
comply with the requirements of the
federal insurer or guarantor and the
requirements of part 722.

The proposed amendment would
eliminate this problem by exempting
those transactions that involve federally
insured or guaranteed loans from
NCUA'’s appraisal rule if the transaction
is supported by a current appraisal that
conforms to the requirements of the
insuring or guaranteeing agency. The
NCUA Board believes that the appraisal
standards of the federal agencies that
insure or guarantee loans protect federal
financial and public policy interests in
those real estate-related transactions.
Consequently, requiring these
transactions to meet additional
appraisal requirements may increase
costs for federally insured credit unions
and consumers of federally insured or
guaranteed loans without providing
additional benefits or furthering the
purposes for which title XI of FIRREA
was enacted. Furthermore, without this
exemption credit unjions would be at a
competitive disadvantage in granting
these types of loans if other financial
institutions have this exemption.

Definition of “Real Estate” and “Real
Property”

The NCUA Board is also proposing a
technical amendment which adds a
definition of real estate and real
property to its appraisal rule. This
change is being made in response to
questions concerning the application of
the appraisal rule to interests in real
property such as mineral rights, standing
timber and growing crops.

Title XI of FIRREA does not define
“real estate” or “real property” nor does
the context in which these terms are
used unambiguously suggest that the
terms are intended to have different
technical meanings. For instance, real
estate-related financial transaction is
defined in FIRREA and part 722 of
NCUA's Regulations as:

Any transaction involving (1) the sale,
lease, purchase, investment in or exchange of
real} property, including interests in property,
or the financing thereof; (2) the refinancing of
real property or interests in real property;
and (3) the use of real property as security for
a loan or investment, including mortgage
backed securities.

Section 1110 of FIRREA also directed
NCUA to issue regulations that require
“real estate appraisals be performed in
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sccordance with generally accepted
appraisal standards promulgated by the
Appraisal Foundation.” The Appraisal
Foundation’s standards, the Uniform
Standards of Professional Appraisal
Practice {("USPAP"), have separate
definitions for real property (“the
interest, benefits, and rights inherent in
the ownership of real estate”} and real
estate (“an identified parcel or tract of
land, including improvements, if any™).
USPAP also reccgnizes that the terms
are used interchangeably in some
jurisdictions. Furthermore, state laws
define real estate or real property in
various ways. Some states include
timber, mineral rights and growing crops
within the general definition of real
estate. This may cause confusion on
whether such transactions come within
the scope of the rule.

In ite appraisal rule, the NCUA Board
used real property and rea! estate
interchangeably to mean interests in an
identified parcel or tract of land and
improvements. However, it is not clear
whether these terms were intended to
include mineral rights, timber rights, or
growing crops, since valuation of such
interests generally requires the services
of a professional other than a real estate
appraiser. The proposed amendment
makes NCUA's intent clear by defining
real property and real estate for
purposes of the appraisal regulation as
“an identified parcel or tract of land,
including easements, rights of way,
undivided or future interests and similar
rights in a tract of land, but excluding
mineral rights, timber rights, or growing
crops.” The proposed change will allow
NCUA's rule to remain consistent with
the other regulatory agencies’ rules with
respect to the definition of real property
and real estate. Few, if any, federally
insured credit unions make loans
secured by mineral rights or timber
rights. A limited number of eredit
unions, with agriculturally-based fields
of membership, make loans secured by
growing crops. In those cases, NCUA
will continue to monitor, through the
normal examination process, the credit
unions’ methods for establishing the
value of their security interests.

. Paperwork Reduction Act

The Office of Management and Budget
has approved the collection
requirements contained in part 722 of
NCUA's Regulations (OMB No. 3133~
0125) relating to appraisal requirements
in federally related transactions for
federally-insured credit unions. The
propesed amendments do not change
the paperwork requirements.

Regulatory Flexihility Act

The Regulatory Flexibility Act
requires the NCUA to prepare an
analysis tu describe any significant
economic impact any proposed
regulation may have on a substantial
pumber of small credit unions (primarily
those under $1 million in asgets).
Overall, the NCUA Board expects the
changes to benefit consumers and
federally-insured credit unions
regardless of size by reducing costs
without substantially increasing the risk
of loss for federally insured credit
unions from fraudulent or inaccurate
appraisals of real estate collateral. In
addition, most small credit unions do
not offer real estate loans. Accordingly
the Board determines and certifies that
these proposed amendments do not
have a significunt economic impact on a
substantial number of small credit
unions and that a Regulatory Flexibility
Analysts is net required.

Executive Order 12612

Executive Order 12612 requires NCUA
to consider the effect of its actions on
state interests. FIRRFA requires that the
appraisal regulations apply to all
federally insured credit unions, i the
preposed amendments are adopted,
regulatory requirements for state-
chartered federally-insured credit
unions will be reduced. Therefore, the
NCUA Board has determined that the
proposed amendments, if adopted, will
not have a substantial direct effect on
the states, on the relationship between
the national government and the states,
or on the distribution of power and
responsibilities eamong the various levels
of government,

List of Subjects in 12 CFR Part 722

Appraisals, Credit unions, Mortgages,
Reporting and recordkeeping
requirements, State-certified and State-
licensed appraisers.

By the National Credit Union
Administration Beard on January 15, {992,
Becky Baker,

Secretary of the Board.

Accordingly, NCUA proposes to

amend 12 CFR part 722 ag follows:

PART 722—APPRAISALS

1. The autherity citation for part 722
continues to read as follows:

Authority: 12 U.S.C. 1766, 1789 and Pub. L.
No. 101-73.

2. In § 722.2 existing paragraphs lg)
through (k} are redesignated as
paragraphs (h) through (1} and a new
paragraph (g) is added to read as
follows:

§722.2 Detinitions.
* * x » "

(g} B~a! ostate or reol property meuns
an identified parcel or tract of land,
including easements, rights of way,
undivicec or future interests and similar
rights i0 a tract of land, but excluding
mineral rights, timber rights, and
growing crops.

* * ” » -

3.1In § 722.3, paragraph (a)(4jtiv} and
(a)(5] are revised and a new paragraph
(a)(6] is added to read as follows:

§722.3 Appraisal not required;
transactions requiring a State-certified or-
licensed appraiges.

(a) L * *

(4) * * -

{iv) There has heen no obvious and
material deterioration in market
conditions or physical aspects of the
property which would threaten the
institution’s collateral protection; (5} A
regulated institution purchases a lean or
interest in a loan, pooled loans, or
interest in real property, including
mortgage-backed securities, provided
that the appraisal prepared for each
pooled loan or real property interest mu:t
the requirement of this regulation, if
applicable, at the time of origination; or

(8) A regulated institution makes or
purchases a loan secured by real estate,
which loan is insured or guaranteed hy
an agency of the United States
government and is supported by an
appraisal that conforms to the
requirements of the insuring or
guaranteeing agency.

» » x® * w*

{FR Duc. 92-1549 ¥iled 1-21-92; 8:45 am]
BILLING CODE 7535-01-M

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration
14 CFR Part 39
{Docket No. 91-NM-283-AD}

Airworthiness Directives; British
Aerospace Viscount Model 744, 745D,
and 810 Series Airplanes

AGENCY: Federal Aviation
Administration (FAA}, DOT.

ACTION: Notice of proposed rutemaking
(NPRM].

SuMMARY: This notice propases the
adoption of a new airworthiness
directive {AD) that is applicable to all
British Aerospace Viscount Model 744,
745D, and 810 airplanes. This propesal
would require visual inspection and
rework of the nose and main landing
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gear retraction jacks assembly; removal
of any obstructions, if necessary; and
repair or replacement of damaged parts.
This proposal is prompted by a reported
failure of a nose landing gear to lower,
while the normal extension landing gear
system was being used. The actions
specified by the proposed AD are
intended to prevent failure of one or
more of the landing gears.

DATES: Comments must be received by
March 9, 1992.

ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration, Transport Airplane
Directorate, ANM-103, Attention: Rules
Docket No. 91-NM-283-AD, 1601 Lind
Avenue SW., Renton, Washington
98055-4056. Comments may be inspected
at this location between 9 a.m. and 3
p.m., Monday through Friday, except
Federal holidays.

The service information referenced in
the proposed rule may be obtained from
British Aerospace, PLC, Librarian for
Service Bulletins, P.O. Box 17414, Dulles
International Airport, Washington, DC
20041-0414. This information may be
examined at the FAA, Transport
Airplane Directorate, 1601 Lind Avenue
SW., Renton, Washington.

FOR FURTHER INFORMATION CONTACT:
Mr. William Schroeder, Standardization
Branch, AMN-113, FAA, Transport
Airplane Directorate, 1601 Lind Avenue
SW., Renton, Washington 98055-4056;
telephone (206) 227-2148; fax (206) 227~
1320.

SUPPLEMENTARY INFORMATION:
Comments Invited

Interested persons are invited to
participate in the making of the
proposed rule by submitting such
written data, views, or argument as they
may desire. Communications should
identify the Rules Docket number and
be submitted in triplicate to the address
specified above. All communications
received on or before the closing date
for comments, specified above, will be
considered before taking action on the
preposed rule. The proposals contained
in this notice may be changed in light of
the comments received.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the proposed rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report
summarizing each FAA-public contact
concerned with the substance of this
proposal will be filed in the Rules
Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this notice
must submit a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Docket Number 91-NM-283~AD.” The
postcard will be date stamped and
returned to the commenter.

Availability of NPRMs

Any person may obtain a copy of this
NPRM by submitting a request.to the
FAA, Transport Airplane Directorate,
ANM-103, Attention Rules Docket No.
91-NM-283-AD, 1601 Lind Avenue SW.,,
Renton, Washington 98055-4056.

Discussion

The Civil Aviation Authority, which is
the airworthiness authority of the
United Kingdom, recently notified the
FAA that an unsafe condition may exist
on all British Aerospace Viscount Model
744, 745D, and 810 series airplanes. The
Civil Aviation Authority advises that a
case has been reported of a Viscount
Model 806 series airplane, whose pilot
had to use the emergency landing gear
system, when the normal system failed
to work. The nose landing gear
retraction jack shuttle valve
malfunctioned, which prevented the
nose undercarriage from lowering. It has
been established that the cause was the
seizure of the shuttle within the shuttle
valve agsembly. Cadmium plating within
the bore of a valve end connector had
degraded, restricting the movement of
the shuttle. If uncorrected, this condition
could result in the failure of one or more
of the landing gears to lower.

British Aerospace has issued Viscount
Alert Preliminary Technical Leaflet
(PTL) 319 (for Model 744 and 745D series
airplanes) and PTL 188 (for Model 810
series airplanes), both dated March 14,
1990, which describe procedures for
visual inspection and rework of the nose
and main landing gear retraction jacks
shuttle valve assembly; removal of any
obstructions, if necessary; and repair or
replacement of damaged parts. The Civil
Aviation Authority has classified these
service bulletins as mandatory.

These airplane models are
manufactured in the United Kingdem
and type certificated for operation in the
United States under the provisions of
Section 21.29 of the Federal Aviation
Regulations and the applicable bilateral
airworthiness agreement. Pursuant to a
bilateral airworthiness agreement, the
Civil Aviation Authority has kept the
FAA totally informed of the above
situation. The FAA has examined the
findings of the Civil Aviation Authority,
reviewed all available information, and
determined that AD action is necessary

for praducts of this type design that are
certificated for operation in the United
States.

Since the unsafe condition described
is likely to exist or develop on other
airplanes of the same type design
registered in the United States, the
proposed AD would require visual
inspection and rework of the nose and
main landing gear retraction jacks
shuttle valve assembly; removal of any
obstructions, if necessary; and repair or
replacement of damaged parts. The
actions would be required to be
accomplished in accordance with the
service bulletins previously described.

It is estimated that 29 airplanes of U.S.
registry would be affected by this
proposed AD, that it would take
approximately 50 work hours per
airplane to accomplish the proposed
actions, and that the average labor rate
is $55 per work hour. The cost of parts is
expected to be negligible. Based on
these figures, the total cost impact of the
proposed AD on U.S. operators is
estimated to be $79,750.

The regulations proposed herein
would not have substantial direct effects
on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. Therefore,
in accordance with Executive Order
12612, it is determined that this proposal
would not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

For the reasons discussed above, I
certify that this proposed regulation (1)
is not a “major rule” under Executive
Order 12291; (2) is not a “significant
rule” under the DOT Regulatory Policies
and Procedures {44 FR 11034, February
26, 1979); and (3) if promulgated, will not
have a significant economic impact,
positive or negative, on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.
A copy of the draft regulatory
evaluation prepared for this action is
contained in the Rules Docket. A copy of
it may be obtained by contacting the
Rules Docket at the location provided
under the caption "ADDRESSES."

List of Subjects in 14 CFR Part 39

Air transpdrtation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, pursuant to the authority
delegated to me by the Administrator,
the Federal Aviation Administration
proposes to amend 14 CFR part 39 of the
Federal Aviation Regulations as follows:
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PART 39—[AMENDED]

1. The authority citation for part 39
continues to read as follows:

Authority: 48 U.S.C. 1354(a), 1421 and 1423;
49 U.S.C. 106(g); and 14 CFR 11.89.

§39.13 [Amended]

2. Section 39.13 is amended by adding
the following new airworthiness
directive:

British Aerospace: Docket 91-NM-283-AD.

Applicability: All Viscount Model 744, 745,
and 810 series airplanes; certificated in any
category.

Compliance: Required as indicated, unless
accomplished previously.

To prevent failure of one or more of the
landing gear, accomplish the following:

{a) Within 500 hours time in-service or
within 6 months after the effective date of
this AD, whichever occurs first, accomplish
the following procedures in accordance with
British Aerospace Viscount Alert Preliminary
Technical Leaflet (PTL) 319 (for Model 744
and 7450 series airplanes) or PTL 188 (for
Model 810 series airplanes), both dated
March 14, 1990, as applicable:

(1) Remove the nose and main landing gear
retraction jacks. Remove the shuttle valve
elbow connections, part numbers 70050-89
and 74450-117, and the shuttle, part number
A5133-7, from the jacks, in accordance with
the service bulletin,

(2) Ream the bore of each shuttle valve
elbow connection, and chamfer the elbow
bore aperture to 45 degrees. Remove the
swarf and clean each shuttle valve elbow If
any residual obstructions or burrs are
detected, prior to further flight, remove them
in accordance with the service bulletin.

(3) Visually inspect the “hard chrome"
plating of the shuttle for damage. If any
damaged or binding shuttles are detected,
prior to further flight, replace them with new
parts, in accordance with the service bulletin.

(4) Visually inspect the bores in the
retraction jack cylinder ends for obstructions.
If any obstructions or damaged parts are
detected, prior to further flight, remove or
replace them in accordance with the service
bulletin.

(5) Reassemble the shuttles and shuttle
valve elbow connections to their respective
retraction jacks. Immediately subsequent to
installation and reassembly, perform bench
checks on the retraction jack assemblies, in
accordance with the Viscount Maintenance
Manual, to ensure proper operation of the
shuttle valves. If any malfunctioning parts are
detected, prior to further flight, repair or
replace them in accordance with the
Maintenance Manual. Reinstall the retraction
jacks on the airplane, bleed the hydraulic
system and perform landing gear functioning
checks in accordance with the Viscount
Maintenance Manual. If any malfunctioning
parts are detected, prior to further flight,
replace or repair them in accordance with the
Maintenance Manual.

(b) An alternative method of compliance or
adjustment of the compliance time, which
provides an acceptable level of safety, may
be used when approved by the Manager,
Standardization Branch, ANM-113, FAA,

Transport Airplane Directorate. The request
should be forwarded through an FAA
Principal Maintenance Inspector, who may
concur or comment and then send it to the
Manager, Standardization Branch, ANM-113.

(c) Special flight permits may be issued in
accordance with FAR 21.197 and 21.199 to
operate the airplane to a location where the
requirements of this AD can be
accomplished.

Issued in Renton, Washington, on January
7, 1992,

Darrell M. Pederson,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 92-1490 Filed 1-21-92; 8:45 am}
BILLING CODE 4910-13-M

14 CFR Part 39
[Docket No, 91-NM-265-AD]

Airworthiness Directives; British
Aerospace Model ATP Serles
Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Natice of proposed rulemaking
(NPRM).

SUMMARY: This notice proposes the
adoption of a new airworthiness
directive (AD) that is applicable to all
British Aerospace Model ATP series
airplanes. This proposal would require
repetitive application of rain repellent
fluid onto the windshields and adjacent
sliding side windows. A terminating
action is also provided, which, when
accomplished, would eliminate the need
for repetitive applications of raid
repellent fluid. This proposal is
prompted by reports of poor visibility
during adverse weather, resulting from
the inadequate operation of windshield
washers and wipers. The actions
specified by the proposed AD are
intended o prevent poor visibility
through the windshield and adjacent
sliding side windows, which could
adversely affect the pilot's and co-pilot's
ability to navigate the airplane visually.
DATES: Comments must be received by
March 10, 1992.

ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration, Transport Airplane
Directorate, ANM-103, Attention: Rules
Docket No. 91-NM-265-AD, 1601 Lind
Avenue SW.,, Renton, Washington
98055-4056.

The service information referenced in
the proposed rule may be obtained from
British Aerospace, PLC, Librarian for
Service Bulletins, P.O. Box 17414, Dulles
International Airport, Washington, DC
20041-0414. This information may be
examined at the FAA, Transport

Airplane Directorate, 1601 Lind Avenue
SW., Renton, Washington. Comments
may be inspected at this location
between 9 a.m. and 3 p.m., Monday
through Friday, except Federal holidays.

FOR FURTHER INFORMATION CONTACT:
Mr. William Schroeder, Standardization
Branch, ANM-113, FAA, Transport
Airplane Directorate, 1601 Lind Avenue
SW., Renton, Washington 98055-4056;
telephone (206} 227-2148; fax (206) 227~
1320.

SUPPLEMENTARY INFORMATION:

Comments Invited

Interested persons are invited to
participate in the making of the
proposed rule by submitting such
written data, views, arguments as they
may desire. Communications should
identify the Rules Docket number and
be submitted in triplicate to the address
specified above. All communications
received on or before the closing date
for comments, specified above, will be
considered before taking action on the
proposed rule. The proposals contained
in this notice may be changed in light of
the comments received.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the proposed rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report
summarizing each FAA-public contact
concerned with the substance of this
proposal will be filed in the Rules
Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this notice
must submit a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Docket Number 91-NM-265~-AD."” The
postcard will be date stamped and
returned to the commenter.

Availability of NPRMs

Any person may obtain a copy of this
NPRM by submitting a request to the
FAA, Transport Airplane Directorate,
ANM-103, Attention Rules Docket No.
91-NM-285-AD, 1601 Lind Avenue SW.,,
Renton, Washington 98055-4056.

Discussion

The Civil Aviation Authority, which is
the airworthiness authority of the
United Kingdom, recently notified the
FAA that an unsafe condition may exist
on all British Aerospace Model ATP
series airplanes. The Civil Aviation
Authority advises that cases have been
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reported of poor visibility through the
windshield and adjacent side windows
during adverse weather, resulting from
the inadequate operation of windshield
washers and wipers. If uncorrected, this
condition could adversely affect the
pilot's ability to navigate the airplane
visually.

British Aerospace has issued Service
Bulletin ATP-30-3, Revision 3, dated
October 19, 1990, which describes
procedures of repetitive application of
rain repellent fluid onto the windshields
and adjacent sliding side windows.

British Aerospace has also issued
Service Bulletin ATP-30-10, dated
September 30, 1991, which describes
procedures for relocating windshield
washer nozzles and rerouting fluid
supply lines. When accomplished, these
modifications would eliminate the need
for repetitive applications of rain
repellent fluid onto the windshields.

The Civil Aviation Authority has
classified these service bulletins as
mandatory.

This airplane model is manufactured
in the United Kingdom and type
certificated for operation in the United
States under the provisions of § 21.29 of
the Federal Aviation Regulations and
the applicable bilateral airworthiness
agreement. Pursuant to a bilateral
airworthiness agreement, the Civil
Aviation Authority has kept the FAA
totally informed of the above situation.
The FAA has examined the findings of
the Civil Aviation Authority, reviewed
all available information, and
determined that AD action is necessary
for products of this type design that are
certificated for operation in the United
States.

Since the unsafe condition described
is likely to exist or develop on other
airplanes of the same type design
registered in the United States, the
proposed AD would require repetitive
applications of rain repellent fluid onto
the windshields and adjacent sliding
side windows. Additional requirements
would include relocating windshield
washer nozzles and rerouting fluid
supply lines; when accomplished, these
modifications would constitute
terminating action for the requirements
of this AD. The actions would be
required to be accomplished in
accordance with the service bulletins
previously described. ,

It is estimated that 10 airplanes of U.S.
registry would be affected by this
propesed AD, that it would take
approximately 30 work hours per
airplane to accomplish the proposed
actions, and that the average labor rate
is $55 per work hour. Required parts
would cost approximately $2,266 per
airplane, for those airplanes having

serial numbers 2001 through 2019.
Required parts would cost
approximately $372 for all other
airplanes. Based on these figures, the
total cost impact of the proposed AD on
U.S. operators is estimated to be $3,916
per airplane for those airplanes having
serial numbers 2001 through 2019; and
$2,022 per airplane for all other
airplanes.

The regulations proposed herein
would not have substantial direct effects
on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. Therefore,
in accordance with Executive Order
12612, it is determined that this proposal
would not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

For the reasons discussed above, 1
certify that this proposed regulation (1)
is not a “major rule” under Executive
Order 12291; (2) is not a “significant
rule” under the DOT Regulatory Policies
and Procedures (44 FR 11034, February
26, 1979); and (3) if promulgated, will net
have a significant economic impact,
positive or negative, on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.
A copy of the draft regulatory
evaluation prepared for this action is
contained in the Rules Docket. A copy of
it may be obtained by contacting the
Rules Docket st the location provided
under the caption “ADDRESSES.”

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, pursuant to the authority
delegated to me by the Administrator,
the Federal Aviation Administration
proposes to amend 14 CFR part 39 of the
Federal Aviation Regulations as follows:

PART 39—[AMENDED]

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 1354(a}, 1421 and 1423;
49 U.S.C. 106(g); and 14 CFR 11.89.

§ 39.13 [Amended] .

2. Section 39.13 is amended by adding
the following new airworthiness
directive:

British Aerospace: Docket 91-NM-265-AD.

Applicability: All Model ATP series
airplanes, certificated in any category.

Compliance: Required as indicated, unless
accomplished previously. :

To prevent poor windshield visibility,
which could adversely affect the pilot's and

co-pilot’s ability to navigate the airplane
visually, accomplish the following:

(a) For all airplanes: Within 14 days after
the effective date of this AD, and thereafter
at intervals not to exceed 50 hours time-in-
service, apply Repcon wipe-on rain repellant.
or other equivalent rain repellant, onto the
windshields and adjacent sliding side
windows, in accordance with British
Aerospace Service Bulletin ATP-30-3,
Revision 3, dated October 19, 1990.

(b) For airplanes having serial numbers
2001 through 2019; Within 9 months after the
effective date of this AD, relocate the
windshield washer nozzles by incorporating
Modification 35073A, in accordance with
British Aerospace Service Bulletin ATP-30-
10, dated September 30, 1991.

{c) For all airplanes: Within 9 months after
the effective date of this AD, reroute the
windshield washer fluid supply lines by
incorporating Modification 351984, in
accordance with British Aerospace Service
Bulletin ATP-30-10, dated September 30,
1991.

{(d) Accomplishment of the madifications
required by paragraphs (b} and (c] of this AD
constitutes terminating action for the
requirements of paragraph (a) of this AD.

{e) An alternative method of compliance or
adjustment of the compliance time, which
provides an acceptable level of safety, may
be used when approved by the Manager,
Standardization Branch, ANM-113, FAA,
Transport Airplane Direclorate. The request
shall be forwarded through an FAA Principal
Maintenance Inspector, who may concur or
comment and then send it to the Manager,
Standardization Branch, ANM-113.

(D) Special flight permits may be issued in
accordance with FAR 21.197 and 21.198 to
operate the airplane to a location where the
requirements of this AD can be
accomplished.

Issued in Renton, Washington, on January
8, 1992.

Darrell M. Pederson,

Acting Manager, Transport Airplane
Direclorate, Aircraft Certification Service.

[FR Doc. 92-1491 Filed 1-21-92; 8:45 amj
BILING CODE 4910-13-M

14 CFR Part 39

[Docket No. 91-NM-261-AD]

Airworthiness Directives; British
Aerospace Model DH/BH/HS 125
Series Airplanes, Excluding Model
125-700A, -800A, and -1000A Series
Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This notice proposes the
adoption of a new airworthiness
directive (AD} that is applicable to
certain British Aerospace Model DH/
BH/HS 125 series airplanes. This
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proposal would require a one-time
visual inspection of both upper wing
skins for corrosion, and if necessary,
repair of corroded parts. This proposal
is prompted by reports of corrosion on
the left and right wing top skins under
the boundary layer fence. The actions
specified by the proposed AD are
intended to prevent reduced structural
integrity of the wings.

DATES: Comments must be received by
March 10, 1992,

ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration, Transport Airplane
Directorate, ANM-~103. Attention: Rules
Docket No. 81-NM-261-AD, 1601 Lind
Avenue SW., Renton, Washington
98055-4056. Comments may be inspected
at this location between 9 a.m. and 3
p.m., Monday through Friday, except
Federal holidays.

The service information referenced in
the proposed rule may be obtained from
British Aerospace, PLC, Librarian for
Service Bulletins, P.O. Box 17414, Dulles
International Airport, Washington, DC
20041-0414. This information may be
examined at the FAA, Transport
Airplane Directorate, 1601 Lind Avenue
SW., Renton, Washington.

FOR FURTHER INFORMATION CONTACT:
Mr. William Schroeder, Standardization
Branch, ANM-113, FAA, Transport
Airplane Directorate, 1601 Lind Avenue
SW., Renton, Washington 98055-4056;
telephone (206) 227-2148; fax (206) 227-
1320.

SUPPLEMENTARY INFORMATION;
Comments Invited

Interested persons are invited to
participate in the making of the
proposed rule by submitting such
written data, views, or arguments as
they may desire. Communications
should identify the Rules Docket number
and be submitted in triplicate to the
address specified above. All
communications received on or before
the closing date for comments, specified
above, will be considered before taking
action on the proposed rule. The
proposals contained in this notice may
be changed in light of the comments
received.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the proposed rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report
summarizing each FAA-public contact
concerned with the substance of this
proposal will be filed in the Rules
Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this notice
must submit a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Docket Number 91-NM-261-AD.” The
postcard will be date stamped and
returned to the commenter.

Availability of NPRMs

Any person may obtain a copy of this
NPRM by submitting a request to the
FAA, Transport Airplane Directorate,
ANM-103, Attention Rules Docket No.
91-NM-261-AD, 1601 Lind Avenue SW.,
Renton, Washington 98055-4056.

Discussion

The Civil Aviation Authority, which is
the airworthiness authority of the
United Kingdom, recently notified the
FAA that an unsafe condition may exist
on certain British Aerospace Model DH/
BH/HS 125 series airplanes, excluding
Model 125-700A, -800A and ~1000A
series airplanes. The Civil Aviation
Authority advises that cases have been
reported of corrosion on the left and
right wing top skins under the boundary
layer fence. If uncorrected, this
condition could result in reduced
structural integrity of the wings.

British Aerospace has issued Service
Bulletin S.B. 57-73, dated July 30, 1991,
which describes procedures for
conducting a visual inspection of the left
and right wing upper skins for corrosion
beneath the boundary layer fence, and
repair of certain corroded parts, if
necessary. The Civil Aviation Authority
has classified this service bulletin as
mandatory.

This airplane model is manufactured
in the United Kingdom and type
certificated for operation in the United
States under the provisions of § 21.29 of
the Federal Aviation Regulations and
the applicable bilateral airworthiness
agreement. Pursuant to a bilateral
airworthiness agreement, the Civil
Aviation Authority has kept the FAA
totally informed of the above situation.
The FAA has examined the findings of
the Civil Aviation Authority, reviewed
all available information, and
determined that AD action is necessary
for products of this type design that are
certificated for operation in the United
States.

Since the unsafe condition described
is likely to exist or develop on other
airplanes of the same type design
registered in the United States, the
proposed AD would require a one-time
visual inspection of both upper wing
skins for corrosion, and repair of
corroded parts, if necessary. In addition
operators would be required to submit a

report of inspection results to British
Aerospace. These actions would be
required to be accomplished in
accordance with the service bulletin
previously described.

This is considered interim action. The
manufacturer intends to review the
reports of inspection results and, from
them, develop any necessary additional
inspection requirements to adequately
control the corrosion, or develop design
modifications to prevent the subject
corrosion problem. Once these
additional inspection requirements or
design modifications are developed and
approved, the FAA may consider
additional rulemaking action.

It is estimated that 175 airplanes of
U.S. registry would be affected by this
proposed AD, that it would take
approximately 2 work hours per
airplane to accomplish the proposed
actions, and that the average labor rate

- i8 $55 per work hour. Based on these

figures, the total cost impact of the
proposed AD on U.S. operators is
estimated to be $19,250.

The regulations proposed herein
would not have substantial direct effects
on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. Therefore,
in accordance with Executive Order
12612, it is determined that this proposal
would not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

For the reasons discussed above, |
certify that this proposed regulation (1)
is not a “major rule” under Executive
Order 12291; (2) is not a “'significant
rule” under the DOT Regulatory Policies
and Procedures {44 FR 11034, February
26, 1979); and (3) if promulgated, will not
have a significant economic impact,
positive or negative, on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.
A copy of the draft regulatory
evaluation prepared for this action is
contained in the Rules Docket. A copy of
it may be obtained by contacting the
Rules Docket at the location provided
under the caption “ADDRESSES.”

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, pursuant to the authority
delegated to me by the Administrator,
the Federal Aviation Administration
proposes to amend 14 CFR part 39 of the
Federal Aviation Regulations as follows:
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PART 39—[AMENDED]

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 1354(a), 1421 and 1423;
49 U.S.C. 106(g); and 14 CFR 11.89.

§ 39.13 [Amended]

2. Section 39.13 is amended by adding
the following new airworthiness
directive: ‘

British Aerospace: Docket 91-NM-261-AD.

Applicability: Model DH/BH/HS 125 series
airplanes, excluding Model 125-700A, -800A,
and ~1000A series airplanes; as listed in
British Aerospace Service Bulletin S.B. 57-73,
dated July 30, 1991, certificated in any
category.

Compliance: Required as indicated, unless
accomplished previously.

To prevent reduced structural integrity of
the wings, accomplish the following:

(a) Within 3 months after the effective date
of this AD, visually inspect left and right
wing upper skins for corrosion beneath the
boundary layer fence, in accordance with
British Aercspace Service Bulletin S.B. 57-73,
dated July 30, 1991.

(1) f any corroded parts are found in which
the corrosion is within the limits specified in
British Aerospace Service Bulletin S.B. 57-73,
dated July 30, 1991, prior to further flight,
repair in accordance with that service
bulletin,

(2} If any corroded parts are found in which
the corrosion exceeds the limits specified in
British Aerospace Service Bulletin S.B. 57~73,
dated July 30, 1991, prior to further flight,
repair in accordance with a method approved
by the Manager, Standardization Branch,
ANM-113, FAA, Transport Airplane
Directorate.

(b) Within 10 days after accomplishing the
inspection required by paragraph (a) of this
AD, submit a report of inspection findings to
British Aerospace, in accordance with
Appendix A of British Aerospace Service
Bulletin $.B. 57-73, dated July 30, 1991. Report
all findings, including nil defects to: Service
Support Manager, BAe 125, British Aerospace
(Commercial Aircraft) Ltd., Corporate
Aircraft Division (H121), Customer Support
Department, Comet Way, Hatfield,
Hertfordshire, AL 10 9TL, England; fax 0707
251216; telex 21429 (BAA HPS-G).
Information collection requirements
contained in this regulation have been
approved by the Office of Management and
Budget (OMB) under the provisions of the
Paperwork Reduction Act of 1980 (P.L. 96—
511) and have been assigned OMB Control
Number 2120-0056.

(c) An alternative method of compliance or
adjustment of the compliance time, which
provides an acceptable level of safety, may
be used when approved by the Manager,
Standardization Branch, ANM-113, FAA,
Transport Airplane Directorate. The request
shall be forwarded through an FAA Principal
Maintenance Inspector, who may concur or
comment and then send it to the Manager,
Standardization Branch, ANM-113.

(d) Special flight permits may be issued in
accordance with FAR 21.197 and 21 199 to
operate the airplane to a location where the

requirements of this AD can be
accomplished.

Issued in Renton, Washington, on January
8, 1992.
Darrell M. Pederson,
Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.
|FR Doc. 92-1492 Filed 1-21-92; 8:45 am|]
BILLING CODE 4910-13-M

14 CFR Part 39
[Docket No. 91-NM-260-AD]

Airworthiness Directives; British
Aerospace Model BAe 125-800A

‘Series Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
{NPRM).

SUMMARY: This notice proposes the
adoption of a new airworthiness
directive (AD) that is applicable to
certain British Aerospace Model BAe
125-800A series airplanes. This proposal
would require an eddy current
inspection of the rudder pedal torque
tubes, and replacement of any defective
or cracked parts. This proposal is
prompted by reports of longitudinal
defects/cracks in rudder pedal torque
tubes. The actions specified by the
proposed AD are intended to prevent
failure of the rudder pedal torque tubes,
which could lead to reduced
controllability of the airplane.

DATES: Comments must be received by
March 10, 1992.

ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration, Transport Airplane
Directorate, ANM-103, Attention: Rules
Docket No. 91-NM-260-AD, 1801 Lind
Avenue SW., Renton, Washington
98055-4056. Comments may be inspected
at this location between 9 a.m. and 3
p.m., Monday through Friday, except
Federal holidays.

The service information referenced in
the proposed rule may be obtained from
British Aerospace, PLC, Librarian for
Service Bulletins, P.O. Box 17414, Dulles
International Airport, Washington, DC
20041-0414. This information may be
examined at the FAA, Transport
Airplane Directorate, 1601 Lind Avenue
SW., Renton, Washington.

FOR FURTHER INFORMATION CONTACT:
Mr. William Schroeder, Standardization
Branch, ANM-113, FAA, Transport
Airplane Directorate, 1601 Lind Avenue
SW., Renton, Washington 98055-4056;
telephone (206) 227-2148; fax (206) 227~
1320.

SUPPLEMENTARY INFORMATION:

Comments Invited

Interested persons are invited to
participate in the making of the
proposed rule by submitting such
written data, views, or arguments as
they may desire. Communications
should identify the Rules Docket number
and be submitted in triplicate to the
address specified above. All
communications received on or before
the closing date for comments, specified
above, will be considered before taking
action on the proposed rule. The
proposals contained in this notice may
be changed in light of the comments
received.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the proposed rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report
summarizing each FAA-public contact
concerned with the substance of this
proposal will be filed in the Rules
Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this notice
must submit a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Docket Number 91-NM-260-AD." The
postcard will be date stamped and
returned to the commenter.

Availability of NPRMs

Any person may obtain a copy of this
NPRM by submitting a request to the
FAA, Transport Airplane Directorate,
ANM-103, Attention Rules Docket No.
91-NM-260-AD, 1601 Lind Avenue SW.,
Renton, Washington 98055-4056.

Discussion

The Civil Aviation Authority, which is
the airworthiness authority of the
United Kingdom, recently notified the
FAA that an unsafe condition may exist
on certain British Aerospace Model BAe
125-800A series airplanes. The Civil
Aviation Authority advises that cases
have been reported of longitudinal
defects/cracks in rudder pedal torque
tubes manufactured from a particular
batch of material. If uncorrected, this
condition could result in failure of the
rudder pedal torque tubes, which could
lead to reduced controllability of the
airplane.

British Aerospace has issued Service
Bulletin SB 27-155, dated August 16,
1991, which describes procedures for a
high frequency eddy current inspection
of the rudder pedal torque tubes, and the
replacement of any defective or cracked
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torque tubes. The service bulletin
recommends that the high frequency
eddy current inspection be
accomplished in accordance with BAe
Non Destructive Testing (NDT)
Technique number 27-20-101, which is
included as Appendix A1 of the service
bulletin. The Civil Aviation Authority
has classified this service bulletin as
mandatory.

This airplane model is manufactured
in the United Kingdom and type
certificated for operation in the United
States under the provisions of § 21.29 of
the Federal Aviation Regulations and
the applicable bilateral airworthiness
agreement. Pursuant to a bilateral
airworthiness agreement, the Civil
Aviation Authority has kept the FAA
totally informed of the above situation.
The FAA has examined the findings of
the Civil Aviation Authority, reviewed
all available information, and
determined that AD action is necessary
for products of this type design that are
certificated for operation in the United
States.

Since the unsafe condition described
is likely to exist or develop on other
airplanes of the same type design
registered in the United States, the
proposed AD would require a high
frequency eddy current inspection of the
rudder pedal torque tubes to detect
defects or cracks, and replacement of
any defective or cracked torque tubes, if
found. The actions would be required to
be accomplished in accordance with the
service bulletin previously described.

It is estimated that 20 airplanes of U.S.
registry would be affected by this
proposed AD, that it would take
approximately 7 work hours per
airplane to accomplish the proposed
actions, and that the average labor rate
is $55 per work hour. Based on these
figures, the total cost impact of the
proposed AD on U.S. operators is
estimated to be $7,700.

The regulations proposed herein
would not have substantial direct effects
on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. Therefore,
in accordance with Executive Order
12612, it is determined that this proposal
would not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

For the reasons discussed above, 1
certify that this proposed regulation (1)
is not a "major rule” under Executive
Order 12201; (2) is not a “significant
rule” under the DOT Regulatory Policies
and Procedures (44 FR 11034, February
26, 1979); and (3) if promulgated, will not
have a significant economic impact,

positive or negative, on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.
A copy of the draft regulatory
evaluation prepared for this action is
contained in the Rules Docket. A copy of
it may be obtained by contacting the
Rules Docket at the location provided
under the caption “ADDRESSES."

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, pursuant to the authority
delegated to me by the Administrator,
the Federal Aviation Administration
proposes to amend 14 CFR part 39 of the
Federal Aviation Regulations as follows:

PART 39—[AMENDED]

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 1354(a), 1421 and 1423;
49 U.S.C. 108(g); and 14 CFR 11.89.

§39.13 [Amended]

2. Section 39.13 is amended by adding
the following new airworthiness
directive:

British Aerospace: Docket 91-NM-260-AD.

Applicability: Model BAe 125-800A series
airplanes, having NA numbers as listed in
British Aerospace Service Bulletin 8B 27-155,
dated August 18, 1991, certificated in any
category. )

Compliance: Required as indicated, unless
accomplished previously.

To prevent reduced controllability of the
airplane, accomplish the following:

(a) Within 3 months after the effective date
of this AD, inspect the rudder pedal torque
tubes (for per airplane) for defects or cracks,
using BAe High Frequency Eddy Current
Inspection Technique No. 27-20-101, in
accordance with British Aerospace Service
Bulletin SB 27-155, dated August 16, 1991.

(b) If any defects or cracks are detected
that exceed the limit specified in British
Aerospace Service Bulletin SB 27-155, dated
August 16, 1991, prior to further flight, replace
them with serviceable components in
accordance with the service bulletin.

(c) An aiternative method of compliance or
adjustment of the compliance time, which
provides an acceptable level of safety, may
be used when approved by the Manager,
Standardization Branch, ANM-113, FAA,
Transport Airplane Directorate. The request
shall be forwarded through an FAA Principal
Maintenance Inspector, who may concur or
comment and then send it to the Manager,
Standardization Branch, ANM-113.

(d) Special flight permits may be issued in
accordance with FAR 21.197 and 21.199 to
operate the airplane to a location where the
requirement of this AD can be accomplished.

Issued in Renton, Washington, on January
8, 1992,

Darrell M. Pederson,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

{FR Doc. 92-1488 Filed 1-21-92; 8:45 am}
BILLING CODE 4910-13-M

14 CFR Part 39
[Docket No. 91-NM-272-AD]

Airworthiness Directives; Israel
Alrcraft industries (1Al), Ltd., Mode!
1123, 1124, and 1124A Westwind
Series Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This notice proposes the
supersedure of an existing airworthiness
directive {AD), applicable to all Israel
Aircraft Industries (IAl), Ltd., Model
1123, 1124, and 1124A Westwind series
airplanes, which currently requires
repetitive visual inspections to detect
corrosion on the lower exterior surface
of the aileron torque transfer tubes. This
action would require replacement of the
aileron control rod assemblies. This
proposal is prompted by results of a
recent evaluation of aileron control rod
assemblies which demonstrated the
need to replace all rod assemblies with
improved rod assemblies. The actions
specified by the proposed AD are
intended to prevent reduced
controllability of the airplane.

DATES: Comments must be received by
March 9, 1992.

ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration, Transport Airplane
Directorate, ANM-103, Attention: Rules
Docket No. 91-NM-272-AD, 1601 Lind
Avenue SW., Renton, Washington
98055-4056. Comments may be inspected
at this location between 9 a.m. and 3
p.m., Monday through Friday. except
Federal holidays.

The service information referenced in
the proposed rule may be obtained from
Astra Jet Corporation, Technical
Publications, 77 McCullough Drive, suite
11, New Castle, Delaware 19720. This
information may be examined at the
FAA, Transport Airplane Directorate,
1601 Lind Avenue SW., Renton,
Washington.

FOR FURTHER INFORMATION CONTACT: ~
Mr. Mark Quam, Aerospace Engineer,
Standardization Branch, ANM-113,
FAA, Transport Airplane Directorate,
1601 Lind Avenue SW., Renton, WA
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98055-4056; telephone (206) 227-2145;
fax {206) 227-1320.

SUPPLEMENTARY INFORMATION:

Comments Invited

Interested persons are invited to
participate in the making of the
proposed rule by submitting such
written data, views, or arguments as
they may desire. Communications shall
identify the Rules Docket number and
be submitted in triplicate to the address
specified above. All communications
received on or before the closing date
for comments, specified above, will be
considered before taking action on the
proposed rule. The proposals contained
in this notice may be changed in light of
the comments received.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the proposed rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report
summarizing each FAA-public contact
concerned with the substance of this
proposal will be filed in the Rules
Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this notice
must submit a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Docket Number 91-NM-272-AD." The
postcard will be date stamped and
returned to the commenter.

Availability of NPRMs

Any person may obtain a copy of this
NPRM by submitting a request to the
FAA, Transport Airplane Directorate,
ANM-103, Attention: Rules Docket No.
91-NM-272-AD, 1601 Lind Avenue SW.,
Renton, Washington 98055-4056.

Discussion

On May 18, 1990, the FAA issued AD
90-10~04, Amendment 39-6589 (55 FR
18304, May 2, 1990), to require repetitive
visual inspections to detect corrosion on
the lower exterior surface of the aileron
torque transfer tubes. That action was
prompted by a report of multiple holes
found in an aileron torque transfer tube
due to corrosion. The requirements of
that AD were intended to prevent
reduced controllability of the airplane.

Results of a recent evaluation of
aileron control rod assemblies that had
been inspected since issuance of the
existing AD have revealed a need to
require the replacement of the currently-
installed aileron control rod assemblies

with new rod assemblies that have been

manufactured with improved corrosion
protection. Installation of these
improved assemblies will preclude the
corrosion problem addressed by the
existing AD.

Astra Jet Corporation has issued
Revision 2 to Service Bulleting 1123-27-
026 (for Model 1123 Westwind series
airplanes) and 1124-27-100 (for Model
1124 and 1124A Westwind series
airplanes), both dated April 24, 1991,
which describe pracedures for
replacement of aileron control rod
assemblies with improved rod
assemblies. The Civil Aviation
Administration of Israel (CAAI) has
classified these service bulletins as
mandatory and has issued Israeli
Airworthiness Directive 91-02 in order
to assure the airworthiness of these
airplanes in Israel.

This airplane model is manufactured
in Israel and type certificated for
operation in the United States under the
provisions of § 21.29 of the Federal
Aviation Regulations and the applicable
bilateral airworthiness agreement.
Pursuant to a bilateral airworthiness
agreement, the Civil Aviation
Administration of Israel (CAAI), which
is the airworthiness authority of Israel,
has kept the FAA totally informed of the
above situation. The FAA has examined
the findings of the CAAI, reviewed all
available information, and determined
that AD action is necessary for products
of this type design that are certificated
for operation in the United States.

Since the unsafe condition described
is likely to exist or develop on other
airplanes of the same type design
registered in the United States, the
proposed AD would supersede AD 90~
10-04 with a new AD that would
continue to require repetitive visual
inspections to detect corrosion on the
lower exterior surface of the aileron
torque transfer tubes; it would also

" require the eventual replacement of

aileron control rod assemblies with
improved assemblies. The actions would
be required to be accomplished in
accordance with the service bulletins
previously described.

It is estimated that 240 airplanes of
U.S. registry would be affected by this
proposed AD, that it would take
approximately 3 work hours per
airplane to accomplish the proposed
actions, and that the average labor rate
is $55 per manhour. Required parts
would cost approximately $3,568 ($1,784
per aileron control rod assembly) per
airplane. Based on these figures, the
total cost impact of the proposed AD on
U.S. operators is estimated to be
$895,920.

The regulations proposed herein
would not have substantial direct effects
on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. Therefore,
in accordance with Executive Order
12612, it is determined that this proposal
would not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

For the reasons discussed above, 1
certify that this proposed regulation (1)
is not a “major rule” under Executive
Order 12291; (2) is not a “significant
rule” under the DOT Regulatory Policies
and Procedures (44 FR 11034, February
26, 1979); and (3} if promulgated, will not
have a significant economic impact,
positive or negative, on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.
A copy of the draft regulatory
evaluation prepared for this action is
contained in the Rules Docket. A copy of
it may be obtained by contacting the
Rules Docket at the location provided
udner the caption "ADDRESSES.”

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, pursuant to the authority
delegated to me by the Administrator,
the Federal Aviation Administration
proposes to amend 14 CFR part 39 of the
Federal Aviation Regulations as follows:

PARY 39—[AMENDED]

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 1354(a), 1421 and 1423;
49 U.S.C. 106(g); and 14 CFR 11.89.

§39.13 [Amended]

2. Section 39.13 is amended by
removing Amendment 39-6589, and by
adding the following new airworthiness
directive:

Israel Aircraft Industries (IAI), LTD.: Docket
91-NM-272-AD. Supersedes AD 90-10-
04, Amendment 39-6589.

Applicability: Model 1123, 1124, and 1124A
Westwind series airplanes, certificated in
any category.

Compliance: Required as indicated, unless
accomplished previously.

To prevent reduced controllability of the
airplane, accomplish the following:

(a) Within 20 hours time-in-service after
May 18, 1990 (the effective date of AD 90-10-
04, Amendment 39-6589), and thereafter at
intervals not to exceed 150 hours time-in-
service, perform a detailed visual inspection
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to detect evidence of corrosion, such as pits,
and/or blisters under the paint, on the lower
exterior surface of the aileron torque tubes, in
accordunce with Astra Service Bulletin 1123~
27-026 {for Model 1123 Westwind series
airplanes), Revision 1, dated April 25, 1990; or
Astra Service Bulletin 1124-27-100 {for
Models 1124 and 1124A Westwind series
wirplanes), Revision 1, dated April 25, 1990.

{b) If corrosion or cracks are found as a
result of the inspections required by
paragraph (a) of this AD, prior to further
flight, remove and replace the aileron control
rod assemblies with improved assemblies, P/
N 513506503 RD or RE, in accordance with
Astra Service Bulletin 1123-27-026 [for Model
1123 Westwind series airplanes), Revision 1,
dated April 25, 1990, or Revision 2, dated
April 24, 1891; or Astra Service Bulletin 1124~
27-100 (for Models 1124 and 1124A Westwind
series airplanes), Revision 1, dated April 25,
1990, or Revision 2, dated April 24, 1991; as
applicable,

{c) Within 150 hours time-in-service after
the effective date of this AD, or within 6
months after the effective date of this AD,
whichever occurs first, replace the left and
right aileron rod assemblies with improved
rod assemblies, P/N 513506503 RD or RE, in
accordance with Astra Service Bulletin 1123~
27-026 {for Model 1123 Westwind series
airplanes), Revision 2, dated April 24, 1991; or
Astra Service Bulletin 1124-27-100 (for
Models 1124 and 1124A Westwind series
airplanes), Revision 2, dated April 24, 1991; as
applicable.

{d) Replacement of the left and right aileron
rod assemblies with improved rod
assemblies, P/N 513506-503 RD) or RE, in
accordance with Astra Service Bulletin 1123~
27-026 {for Medel 1123 Westwind series
airplanes), Revision 2, dated April 24, 1391; or
Astra Service Bulletin 1124-27-100 {for
Models 1124 and 1124A Westwind series
airplanes), Revision 2, dated April 24, 1991; as
applicable; constitutes terminating action for
the requirements of this AD.

(e) An alternative method of compliance or
adjustment of the compliance time, which
provides an acceptable level of safety, may
be used when approved by the Manager,
Standardization Branch, ANM-113, FAA,
Transport Airplane Directorate. The request
shall be forwarded through an FAA Principal
Maintenance Inspector, who may concur or
comment and then send it to the Manager,
Standardization Branch, ANM-113.

(f) Special flight permits may be issued in
accordance with FAR 21.197 and 21.199 to
operale the airplane to a location where the
requirements of this AD can be
accomplished.

Issued in Renton, Washington, on January
7,1892,

Darrell M. Pederson,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.
[FR Doc. 92-1487 Filed 1-21-92; 8:45 am}
BILLING CODE 4910-13-M

14 CFR Part 39
[Docket No. 91-NM-276-AD]

Airworthiness Directives; McDonnell
Douglas Models DC-8-61, -62, -63, and
~73 Series Airplanes Equipped With a
Cargo Conversion Modification
Instalied in Accordance With
Supplemental Type Certificate (STC)
SA1802S0

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This notice proposes the
adoption of a new airworthiness
directive (AD) that is applicable to
certain McDonnell Douglas Models DC-
8-61, 62, -63, and -73 series airplanes
equipped with a specific cargo
conversion modification. This proposal
would require modification of the cargo
area subfloor structure, installation of
fuselage overhead external doubler
straps, installation of transverse cusp
membranes, and re-altachment of the
longitudinal cusp membrane to the seat
track outboard flange. This proposal is
prompted by the discovery of design
deficiencies in the modification. The
action specified by the proposed AD are
intended to prevent reduced structural
integrity of the cargo compartment and
possible loss of cargo restraint
capability during emergency landing
conditions.

DATES: Comments must be received by
March g, 1992.

ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration, Transport Airplane
Directorate, ANM-103, Attention: Rules
Docket No. 91-NM-276-AD, 1601 Lind
Avenue SW., Renton, Washington
98055-4056. Comments may be inspected
at this location between 9 a.m. and 3
p.m., Monday through Friday, except
Federal holidays.

The service information referenced in
the proposed rule may be obtained from
Rosenbalm Aviation, Inc., c/o Zantop
International Airlines, Macon Municipal
Airport, P.O. Box 10138, Macon, Georgia
31297. This information may be
examined at the FAA, Transport
Airplane Directorate, 1601 Lind Avenue
SW., Renton, Washington; or at the
FAA, Small Airplane Directorate,
Atlanta Aircraft Certification Office,
1669 Phoenix Parkway, suite 210C,
Altanta, Georgia.

FOR FURTHER INFORMATION CONTACT:
Mr. Dave Cundy, Aerospace Engineer,
Airframe Branch, ACE-120A, FAA
Atlanta Aircraft Certification Office,
1669 Phoenix Parkway, suite 210C,

Atlanta, Georgia 30349; telephone (404)
991-2910; fax (404) 991-3606.

SUPPLEMENTARY INFOGRMATION:
Comments Invited

Interested persons are invited to
participate in the making of the
proposed rule by submitting such
written data, views, or arguments as
they may desire. Communications shall
identify the Rules Docket number and
be submitted in triplicate to the address
specified above. All communications
received on or before the closing date
for comments, specified above, will be
considered before taking action on the
proposed rule. The proposals contained
in this notice may be changed in light of
the comments received.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the proposed rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report
summarizing each FAA-public contact
concerned with the substance of this
proposal will be filed in the Rules
Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this notice
must submit a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Docket Number 91-NM-276-AD.” The
postcard will be date stamped and
returned to the commenter.

Availability of NPRMs

Any person may obtain a copy of this
NPRM by submitting a request to the
FAA, Transport Airplane Directorate,
ANM-103, Attention: Rules Docket No.
91-NM-276~-AD, 1601 Lind Avenue SW.,
Renton, Washington 98055-4056.

Discussion

Recently, a repair station performing
periodic maintenance on a Model DC-8
series airplane discovered design
deficiencies of the Supplemental Type
Certificate (STC) SA1802S0 data
concerning the attachment of the 9g
forward bulkhead to the floor
substructure. Further investigation
revealed that the overhead fuselage
section external doublers at the 9g
bulkhead did not extend far enough
forward to attach the upper beams to
the 9g bulkhead, and that the cargo floor
seat track structure needed to be
attached to the fuselage cusp membrane
in order to provide an adequate load
path for hoop-tension loads. This
condition, if not corrected, could result
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in reduced structural integrity of the
cargo compartment and possible loss of
cargo restraint capability during
emergency landing conditions.

The FAA has reviewed and approved
Rosenbalm Aviation, Inc., Service
Bulletin DC~8 51-01, dated May 1, 1991,
which describes procedures for
modification of the cargo area subfloor
structure and installation of fuselage
overhead external doubler straps. The
actions described in the service bulletin
are divided into two work areas.
Procedures in area one, the cargo area
subfloor structure, consist of (1) the
addition of a series of steel plates, (2)
the addition of an arrangement of
aluminum longitudinal plates, (3) the
addition of channels and angles at
fuselage station 80, (4) the replacement
of supports to the subfloor structure, (5)
the replacement and attachment to the
outboard seat track flange of the
existing cusp membrane with aluminum
plates, (6) the replacement of an existing
ZEE angle which is acting as a dust
cover from the outboard flange of the
seat track at the left butt line with
heavier guage ZEE angles, and (7) the
replacement of a section of the cargo
flooring. Procedures in area two, the
external fuselage overhead skin, consist
of the addition of shims and doubler
straps to the fuselage overhead skin at
each of the 9g bulkhead beam upper
attachment points at the left and right
butt lines from fuselage station 55 to
fuselage station 100,

In addition, the FAA has reviewed
and approved Rosenbalm Aviation, Inc.,
Service Bulletin DC-8 51-02, dated June
1, 1991, which describes procedures for
the installation of transverse cusp
membranes and re-attachment of the
longitudinal cusp membrane to the seat
track outboard flange. The transverse
cusp membrane installation consists of a
series of aluminum plates installed at
various locations throughout the
fuselage subfloor structure. The
longitudinal cusp membrane requires re-
attachment to the seat track outboard
flange by installing aluminum plates
attached to the seat track flange and the
existing longitudinal cusp membrane
along with aluminum shims.

After examining the circumstances
and reviewing all available information
related to the situation described above,
the FAA has determined that AD action
shall be taken to prevent reduced
structural integrity of the cargo
compartment and possible loss of cargo
restraint capability during emergency
landing conditions.

Since the unsafe condition described

is likely to exist or develop on other
products of this same type design, the
proposed AD would require
modification of the cargo area subfloor
structure, installation of fuselage
overhead external doubler straps,
installation of transverse cusp
membranes, and re-attachment of the
longitudinal cusp membrane to the seat
track outboard flange. The actions
would be required to be accomplished in
accordance with the service bulleting
previously described.

There are approximately 12 Model
DC-8 series airplanes of the affected
design in the worldwide fleet. It is
estimated that 11 airplanes of U.S.
registry would be affected by this
proposed AD, that it would take
approximately 380 work hours per
airplane to accomplish the proposed
actions, and that the average labor rate
is $55 per work hour. Required parts
would cost approximately $12,500 per
airplane. Based on these figures, the
total cost impact of the proposed AD on
U.S. operators is estimated to be
$367,400.

The regulations proposed herein
would not have substantial direct effects
on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. Therefore,
in accordance with Executive Order
12612, it is determined that this proposal
would not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment,

For the reasons discussed above, I
certify that this proposed regulation (1)
is not a “major rule” under Executive
Order 12291; {2} is not a "significant
rule” under the DOT Regulatory Policies
and Procedures {44 FR 11034, February
26, 1979); and (3) if promulgated, will not
have a significant economic impact,
positive or negative, on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.
A copy of the draft regulatory
evaluation prepared for this action is
contained in the Rules Docket. A copy of
it may be obtained by contacting the
Rules Docket at the location provided
under the caption "ADDRESSES."

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, pursuant to the authority
delegated to me by the Administrator.
the Federal Aviation Administration
proposes to amend 14 CFR part 39 of the
Federal Aviation Regulations as follows:

PART 39—[AMENDED]

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 1354{a), 1421 and 1423;
49 U.S.C. 106(g); and 14 CFR 11.89.

39.13 [Amended]

2. Section 39.13 is amended by adding
the following new airworthiness
directive:

McDonnell Douglas: Docket 91-NM-276-AD.

Applicability: Models DC-8-61, -62, -63.
and -73 series airplanes equipped with a
cargo conversion modification installed in
accordance with Supplemental Type
Certificate (STC) SA1802S0, certificated in
any category.

Compliance: Required within 180 days after
the effective date of this AD, unless
accomplished previously.

To prevent reduced structural integrity of
the cargo compartment and possible loss of
cargo restraint capability during emergency
landing conditions, accomplish the following:

(a) Modify the cargo area subfloor structure
and install fuselage overhead external
doubler straps, in accordance with
Rosenbalm Aviation, Inc., Service Bulletin
DC.8 51-01, dated May 1, 1991.

{b) Install transverse cusp membranes and
re-attach the longitudinal cusp membrane to
the seat track outboard flange, in accordance
with Rosenbalm Aviation, Inc., Service
Bulletin DC-8 51-02, dated June 1, 1991.

{c) An alternative method of compliance or
adjustment of the compliance time, which
provides an dcceptable level of safety, may
be used when approved by the Manager,
Atlanta Aircraft Certification Office, Small
Airplane Directorate. The request shall be
forwarded through an FAA Principal
Maintenance Inspector, who may concur or
comment and then send it to the Manager,
Atlanta Aircraft Certification Office.

(d) Special flight permits may be issued in
accordance with FAR 21.197 and 21.199 to
operate the airplane to a location where the
requirements of this AD can be
accomplished.

Issued in Renton, Washington, on January
7,1992.

Darrell M. Pederson,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.
[FR Doc. 92-1489 Filed 1-21-92; 8:45 am]

BILLING CODE 4910-13-M
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National Highway Traffic Safety
Administration

49 CFR Part 571

[Docket No. 89-15; Notice 2]
RIN 2127-AC85

Federal Motor Vehicle Safety
Standards; Glazing Materials

AGENCY: National Highway Traffic
Safety Administration (NHTSA),
Department of Transportation (DOT).

ACTION: Notice of proposed rulemaking.

SUMMARY: This notice proposes to
amend Federal Motor Vehicle Safety
Standard (FMVSS) No. 205, Glazing
Materials, to revise the light
transmittance requirements to replicate
real-world conditions more closely. This
notice proposes to measure light
transmittance of window glazing in a
laboratory test at the angle at which the
window is mounted in a vehicle, rather
than at the 90 degree angle specified in
the current standard. In addition, the
proposed amendment would adjust the
required light transmittance levels in the
standard in response to the new test
procedure and other considerations. The
proposed amendment would also make
the light transmittance requirements
consistent for passenger cars and light
trucks.

DATES: Comment closing date:
Comments on this notice must be
received on or before March 23, 1992.
Proposed effective date: If adopted,
compliance with these amendments
would be mandatory on September 1,
1994. NHTSA is considering allowing
voluntary compliance with the
amendments either immediately or 30
days after publication of the final rule.

ADDRESSES: All comments on this notice
should refer to the above docket and
notice numbers and be submitted to the
following: Docket Section, Room 5109,
National Highway Traffic Safety
Administration, 400 Seventh Street, SW.,
Washington, DC 20590. It is requested
that 10 copies be submitted. The Docket
is open from 9:30 a.m. to 4 p.m., Monday
through Friday.

FOR FURTHER INFORMATION CONTACT:
Patrick Boyd, Crash Avoidance Division,
National Highway Traffic Safety
Administration, 400 Seventh Street, SW.,
Washington, DC 20590 (202-366-6346).

SUPPLEMENTARY INFORMATION: -

1. Background
A. Current Standard

Federal Motor Vehicle Safety
Standard No. 205, Glazing Materials (49

CFR 571.205), specifies performance
requirements for the types of glazing
{i.e., glass for windows) that may be
installed in motor vehicles. The
standard also specifies the vehicle
locations in which the various types of
glazing may be installed. Standard No.
205 was adopted as part of the initial
Federal Motor Vehicle Safety Standards,
published in the Federal Register on
February 3, 1967 (32 FR 2408). The
National Traffic and Motor Vehicle
Safety Act of 1966 (the Safety Act),
signed on September 9, 1966, required
the issuance of these initial standards,
based upon the existing safety
standards of various organizations, by
January 31, 1967. Standard No. 205 was
based on the “American Standard
Safety Code for Safety Glazing
Materials for Glazing Motor Vehicles
Operating on Land Highways" of the
United States of America Standards
Institute, now the American National
Standards Institute (ANSI). The
standard currently incorporates by
reference ANSI Standard Z26.1 “Safety
Code for Safety Glazing Materials for
Glazing Motor Vehicles Operating on
Land Highways,"” as amended through
1980 (ANS Z26). The requirements in
ANS Z26 are specified in terms of
performance tests that the various types
or “items” of glazing must pass. ANS
Z26 also specifies the locations in which
each type of glazing may be installed.
For passenger cars, Item 1 or Item 14
glazing normally must be installed in the
windshield. Either Item 1, Item 2, or Item
14 glazing normally must be installed in
side and rear windows of passenger
cars.

Item 1, Item 2, and Item 14 glazing are
currently required to meet the luminous
transmittance test of ANS Z26 (Test
Number 2). This is a laboratory test in
which the luminous transmittance of the
glazing is measured when the glazing is
perpendicular to the measuring device.
Only glazing which meets the 70 percent
light transmittance requirement may be
installed in passenger cars, with minor
exceptions. Those exceptions involve
the use of bullet-proof glass (i.e., Item 11
glazing). Item 11 glazing may be
installed anywhere except the
windshield if the combined parallel
luminous transmittance with
perpendicular incidence through both
the Item 11 glazing and the permanent
vehicle glazing is at least 60 percent.

For buses, trucks, and multipurpose
passenger vehicles (MPV's), Item 1 or
Item 14 glazing normally must be
installed in the windshield, and Item 1,
Item 2, or Item 14 glazing normally must
be installed in the windows to the
immediate right and left of the driver
and in any rear or rear side window
requisite for driving visibility. The
standard does not specify which rear

and rear side windows are requisite for
driving visibility. As explained above,
Item 1, Item 2, and Item 14 glazing must
meet the 70 percent light transmittance
test. However, Item 3, Item 9, and Item
12 glazing, which are not subject to the
70 percent light transmittance
requirements, may be installed in rear
windows in buses, trucks, and MPV's
that are not requisite for driving
visibility. In addition, Item 5 glazing
{which is not subject to the 70 percent
light transmittance requirements) may
be installed if the rear window is not
requisite for driving visibility and other
means of visibility to the side and rear
of the vehicle are provided. Item 3
glazing is commonly installed in
sightseeing buses, in which all windows
behind the driver are darkly tinted. Item
3 glazing is also installed in the rear and
rear side windows of some MPV'’s.

On April 23, 1991, NHTSA published a
final rule creating a new Item 15A,
which is required to meet the luminous
transmittance test of ANS Z26 (56 FR
18256). This item of glazing may be used
anywhere in most motor vehicles,
except the front windshield. As
discussed more fully later in this notice,
NHTSA is proposing to redesignate this
glazing as Item 15.

As mentioned above, light
transmittance of glazing is measured in
a laboratory test with the glazing
perpendicular to the measuring device,
instead of at the angle at which it is
mounted in the vehicle. Vehicle glazing
transmits the maximum amount of light
when it is mounted perpendicular to the
line of sight (i.e., at an angle of 90
degrees), as in the current Standard No.
205 test. As the mounting angle
decreases, the amount of light
transmitted by the windshield also
decreases. For example, windshield
glazing with a light transmittance of 73
percent when tested perpendicular to
the measured light beam, would have a
light transmittance of about 65 percent
when tested at a typical windshield rake
(i.e., mounting) angle of 60 degrees. (A
rake angle of 60 degrees from the
vertical axis places the sample at a 30
degree angle with respect to the
horizontal light beam representing the
line of sight.)

The amount of light transmitted
through vehicle glazing affects the
ability of the driver to see objects on the
road. Low light transmittance can make
it particularly difficult to spot low
contrast objects, such as pedestrians,
whose luminance and coloring causes
them to blend in with the background of
the roadside environment. The effect of
low light transmittance levels on the
driver’s vision is most pronounced at
dusk and night when the ambient light
level is low. This is because the
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“contrast sensitivity” of the eye
diminishes as the overall brightness of
the scene decreases. This lower contrast
sensitivity makes it more difficult to
discern low contrast objects. This
problem is most acute for older drivers
who have poorer visual contrast
sensitivity. Visual contrast sensitivity
declines by a factor of two about every
20 years after age 30. Thus, older drivers
have poorer dusk and night vision.

B. Petition for Rulemaking

On August 10, 1988, Gila River
Products, Inc., Madico, Inc., Martin
Processing, Inc., and 3M Energy Control
Products petitioned NHTSA to amend
Standard No. 205 “to permit 35 percent
minimum luminous transmittance plastic
film on glazing in the side and rear
locations of passenger cars.” Since the
minimum light transmittance for such
motor vehicle glazing is 70 percent, this
would effectively permit a total light
transmittance of as low as 24.5 percent.
On January 11, 1989, NHTSA granted the
petition in a letter to the petitioners.
However, NHTSA stated in its letter
that the granting of the petition did not
necessarily mean that the standard
would be revised as requested. Instead,
it signified “that the agency believes
that a review of the issues raised in the
petition appears to have merit.” To aid
in that review, NHTSA issued a Request
for Comments on July 20, 1989 (54 FR
30427). The Request for Comments
included 85 questions for the public on
the issues raised by the petition for
rulemaking. NHTSA received over 100
comments from a variety of groups in
response to the Request for Comments.
The comments are available for public
review in Docket 83-15, Notice 1.

NHTSA received many comments
from police departments and other
safety groups opposing allowing darker
tinting. These commenters where
concerned about the ability of the police
to see occupants and objects in vehicles
with darker tinting and about traffic
safety risks. The Insurance Institute for
Highway Safety, the Motorcycle Safety
Foundation, and the American
Optometric Association opposed any
reduction in the required level of
window light transmittance under
Standard No. 205. They stated that the
current level of light transmittance was
necessary, particularly for older drivers
and for night driving. United States
automobile manufactarers did not
support the amendment to Standard No.
205 requested by petitioners. They
advocated more research to define
driving visibility needs and opposed
allowing additional tinting unless
research shows that driver and police
safety would be maintained. They

further indicated that they were
pursuing technological advances to
reduce solar loads without reducing
safety. Three German automobile
manufacturers, Flachglas AG {a German
glazing manufacturer), and TUV
Rheinland (a European research
institute working on visibility issues)
supported allowing darker tinting for
rear and rear side windows, but
opposed it for front side windows. A
number of commenters submitted the
results of research to support their
positions. The petitioners and other
commenters stated that darker tinting
reduces solar heat transmittance. They
stated that this would increase the
comfort of vehicle occupants and reduce
chloroflorocarbon (CFC) emissions, thus
providing environmental benefit.

The House Appropriations Committee
Report accompanying the Department of
Transportation Appropriations Act for
Fiscal Year 1991, requested NHTSA to
report to the House and Senate
Committees on Appropriations on the
adequacy of current regulations
governing window tinting. The report
was to include information on (1) the
current performance requirements in the
Federal standard concerning window
light transmittance, (2) how vehicles on
the road today (particularly newer cars)
compare to the standard’s requirements,
(3) the rules and regulations other
countries have in effect on light
transmittance through windows, {4)
research on the effect of various tinting
levels on depth perception, night vision,
or other faculties that affect safety. If
possible, the report was to reach some
conclusions on what level of tinting
results in unsafe conditions.

II. Analysis of Issues

NHTSA analyzed the issues raised in
the petition for rulemaking, in the many
comments submitted in response to the
Request for Comments, and in the House
Appropriations Committee Report. For
example, NHTSA conducted analyses of
the potential benefits of more heavily
tinted vehicle windows and of the
potential effect on safety of various
levels of light transmission. NHTSA also
analyzed law enforcement issues
presented by window tinting and
reviewed the light transmittance
requirements in other nations. That
analysis is discussed in the NHTSA
Report to Congress On Tinting of Motor
Vehicle Windows and summarized
below. (The Report to Congress is
available for public review in Docket
89-15, Notice 1).

A. Suggested Benefits of Tinting

The petitioners and some other
commenters asserted that tinting has a

number of benefits. The benefits
asserted include a reduction in heat and
energy transmittance, which they
asserted increases driver comfort and
awareness and decreases use of air
conditioning, thus reducing fuel
consumption and CFC emissions; a
reduction in ultraviolet radiation, which
damages human eyes and skin and
vehicle interiors; a reduction in the
presence of excessive amounts of visible
light, which they assert may affect
driver performance as much as
inadequate levels of visible light and
also cause retinal damage and fatigued
eye muscles; a reduction in glare; and a
reduction in lacerations and ejections.
Potential benefits not identified by
commenters include increased privacy
and aesthetic appeal. Below, NHTSA
analyzes the potential benefits of
window tinting.

1. Reduction in Heat and Energy
Transmittance

A number of commenters, including
avtomobile manufacturers and tinting
film manufacturers, stated that window
tinting can reduce the amount of solar
energy entering a vehicle. They
suggested that window tinting allows
reductions in air conditioning system
size and CFC emissions and increases in
fuel economy.

NHTSA believes that window tinting
is one approach to reduce the solar
energy entering a vehicle. However,
there are other approaches that are as
effective or more effective.

Sunlight contains a range of
wavelengths comprising the visible light
spectrum, as well as shorter ultraviolet
wavelengths and longer infrared
wavelengths which are not visible to
humans. Fifty-two percent of the heat of
the sun is from the visible spectrum, 2
percent is from the ultraviolet spectrum,
and 46 percent is from the infrared
spectrum. Light striking a window may
be either transmitted, reflected, or
absorbed. Glass can be manufactured to
filter certain frequencies by reflection or
absorption while transmitting other
frequencies. Heat absorbing glass can
be manufactured to transmit about 70
percent of the visible light while
blocking about 90 percent of the infrared
light. A drawback of heat absorbing
glass is that some of the solar energy
absorbed by the glass still enters the
vehicle because the glass is heated.
Almost one-third of absorbed heat
would eventually enter a moving car by
radiation and convection, and close to
one-half would eventually enter a
parked car.

Another approach to limit the solar
load is to design glass to reflect solar
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energy. The reflectivity of conventional
clear or tinted glass is almost entirely in
the visible spectrum. The reflectivity is
limited to avoid creating blinding glare

for other drivers. However, a glass that

preferentially reflects infrared light

would block solar heat without causing |

visible glare. Coatings which filter
infrared light by reflection are
commercially available, but they must
be used between layers of laminated
glass because they are delicate. Some
production vehicles use infrared
reflective windshields, but this
technology is not used for side and rear
windows because of its high cost.

In the Report to Congress, NHTSA
analyzed the typical transmittance,
reflectance, absorption, and solar load
characteristics of various glazing
chocies (i.e., clear glass, standard tinted
glass, heat absorbing glass, typical tint
film with clear glass, standard privacy
glass, and multi-layer coated glass).
That analysis is presented in Table 4 of
the Report and the accompanying text
and is summarized below. Information
concerning the visible light
transmittance of the glazing choices
analyzed is presented in Table B1 of the
Report to Congress.

NHTSA estimates that standard tinted
glass {with 79 percent light
transmittance), which is standard
equipment in most new vehicles,
reduces the solar load about 15 percent
compared to clear glass. NHTSA
estimates that heat absorbing glass
{with 72 percent light transmittance)
reduces the solar load about 18 percent,
compared to standard tinted glass.
NHTSA estimates that typical tinting
film (with 35 percent light
transmittance), applied to clear glass,
reduces the solar heat load about 13
percent, compared to standard tinted
glass. NHTSA estimates that typical
tinting film filters about 33 percent of the
infrared light and passes about 35
percent of the visible light for a
combined solar transmittance of 48
percent. This compares to heat
absorbing glass, which NHTSA
estimates filters about 90 percent of the
infrared light and passes about 70
percent of the visible light, for a
combined solar transmittance of 41
percent. Standard privacy glass also
transmits more infrared than visible
light because of its gray color. It
achieves a 31 percent reduction in solar
load, compared to standard tinted glass,
with a 72 percent loss of visible light.
Multi-layer coated glass achieves the
same solar load reduction as privacy
glass, but had only an 11 percent loss in
visible light, compared to standard
tinted glass.

NHTSA estimates that about 25
percent of the load on non-recirculating
auto air conditioners and about 50
percent of the load on recirculating air
conditioners results from the solar load
passing through glazing. The solar load
attributable to glazing may reach 70
percent for a parked car. Windows
covered with tinting film would
decrease the air conditioning load
between 3 and 7 percent. The solar load
for a parked car is not appreciably
reduced by tinting film, since the inside
of the window is heated. Heat absorbing
glass would reduce the solar load about
5 to 8 percent, and multi-layer coated
glass would reduce it about 8 to 15
percent.

Current multi-layer coated glass is
relatively efficient in reducing the solar
load while maintaining visibility. In
addition, new technologies, such as
electrically variable transmittance and
directionally variable transmittance are
being developed to provide higher night
visibility, while reducing solar loads.

NHTSA concludes that the tinted
glass reduces the solar load of a vehicle
relatively little. Since only a small
portion of a vehicle's fuel consumption
is the result of air conditioning, the
reduction in fuel consumption from
window tinting or glass with an
advanced coating is relatively small.
Similarly, tinted glass would result in
only a relatively small decrease in CFC
emissions from vehicle air conditioners.

2. Reduction in Ultraviolet Radiation

Commenters also stated that window
tinting causes a reduction in ultraviolet
radiation, which damages human eyes
and skin and vehicle interiors. Some
have argued that window tinting can
protect persons with skin conditions
that are aggrevated by exposure to
sunlight.

NHTSA has analyzed this issue and
agrees with the comment of the
American Optometric Association that
there is no evidence that additional
tinting will have any significant effect
on preventing eye damage due to
ultraviolet (or infrared) exposure.
NHTSA believes that window tinting
has relatively little benefit in preventing
harm to persons with skin conditions
that are aggrevated by exposure to
sunlight. These skin conditions are most
likely aggrevated by exposure to
ultraviolet light. Plastic is effective in
blocking ultraviolet light. It may be
formulated to block out 97 percent of the
ultraviolet light. In addition, as pointed
out by the California Highway Patrol,
clear film is just as effective in blocking
ultraviolet light as is tinting film.
Further, as also pointed out by the
California Highway Patrol, tinted

glazing does not increase a vehicle
occupant's protection from the most
harmful type of ultraviolet rays (i.e., UV-
A rays). Instead, the glass itself, with or
without tinting, blocks or absorbs the
UV-A rays. Tinting film blocks the least
harmful kind of ultraviolet radiation
(i.e., UV-B rays) which usually affect
only persons taking photo-sensitizing
medications.

3. Reduction in the Presence of
Excessive Amounts of Visible Light

The petitioners also asserted that
window tinting causes the reduction in
the presence of excessive amounts of
visible light, which they assert may
affect driver performance as much as
inadequate levels of visible light and
may also cause retinal damage and
fatigued eye muscles. Assuming that the
assertions of the petitioners are correct,
“excessive amounts” of visible light can
be reduced through use of sunglasses.
Of course, sunglasses, unlike window
tinting, normally do not detract from
night vision since they can easily be
removed at night. NHTSA also notes
that “excessive amounts” of light would
be most noticed through the windshield.
However, the petitioners did not request
any change to the light transmittance
requirements of windshields.

4. Reduction in Glare

The petitioners and other commenters
stated that tinted glazing causes a
reduction in glare. Glare is the sensation
produced by a source within the visual
field sufficiently bright, in comparison to
the background luminance to which the
eyes have become accustomed, to cause
discomfort or loss of visual
performance. The disabling effects of
glare diminish rapidly with an increase
in the angle between the glare source
and the object being viewed by the
driver. Thus, the only significant
disabling glare sources are those in the
forward field of view. Side and rear
tinting would have no effect on glare
sources viewed through the front
windshield. In fact, it could make the
glare problem worse by reducing the
background luminance to which the
eyes are adapted. Glare during the day
can be reduced most effectively through
use of sunglasses, which can be
removed at night.

Rear window tinting may have benefit
in reducing glare sources in the rear
view mirror. However, these glare
sources can also be overcome by using
the night setting on the mirror. This
would reduce the reflectance by a factor
of ten, while window tinting would only
reduce incoming light by a factor of
three.



Federal Register / Vol

. 57, No. 14 |/ Wednesday, January 22, 1992 / Proposed Rules

2499

5. Reduction in Lacerations and
Ejections

The petitioners and some other
commenters asserted that tinting film
would reduce the number of persons
suffering laceration injuries from broken
window glass and the number of
persons ejected through broken window
glass. NHTSA does not agree with these
assertions. NHTSA does not believe that
the tempered glass used in side and rear
windows is likely to cause severe
lacerations since it breaks into very
small pieces with relatively smooth
edges. NHTSA understands that anti-
lacerative plastic coatings are being
applied to the inner surfaces of some
automotive windows by glazing
manufacturers. However, this material is
different from tinting film. The thickness
of the anti-lacerative coatings is about
ten times the thickness of tinting film.
Further, NHTSA does not believe that
tinting film can prevent ejections since it
is not fastened to the window frame.
finally, assuming hypothetically that
tinting film has some ability to reduce
lacerations and ejections, NHTSA
agrees with the California Highway
Patrol that an untinted film would
reduce lacerations and ejections as well
as a tinted film.

8. Increased Privacy and Aesthetic
Appeal

NHTSA believes that other reasons
persons choose to have tinting film
installed on their vehicle include the
increased privacy it affords and its
aesthetic appeal. NHTSA believes that
some people are willing to give up some
of their ability to see out of the vehicle
to restrict others from seeing in. As
mentioned in the Report to Congress,
NHTSA believes that these people
include those wanting to hide that they
are traveling alone, those who want to
keep items in parked cars out of the
sight of potential thieves, and those
wanting to hide objects and actions
from the casual scrutiny of the police
and others. NHTSA also believes that
some people like tinting film because of
the aesthetic appeal of darker windows.
Some people apparently believe darker
" windows give the vehicle a “sleek” look.
NHTSA believes that these attributes of
tinting film should be considered by the
agency, but not at the expense of a
negative impact on highway safety.

B. Potential Effect on Safety of Various
Levels of Light Transmission

NHTSA also analyzed the potential
effect on highway safety of various
levels of light transmission. As
explained in the Report to Congress, the
visual detection of an object depends on

its brightness contrast with the
background. The brightness of an object
is the amount of light reflected or
emitted from the object, per unit of
surface area. Contrast is the ratio of the
brightness difference between the object
and the background to the brightness of
the background. The contrast sensitivity
depends on the overall brightness of the
scene. In daylight, a low contrast object,
such as a dark animal on a dark road,
can be seen. However, at dusk, the low
contrast object would no longer be
visible since the overall brightness level
at dusk is insufficient to discern an
object of its contrast.

The same perceptual effect can be
created by viewing an object through
glass panes of varying light
transmittance. A low contrast object
that is visible through a pane of shaded
glass passing 75 percent of the light may
not be discernible when viewed through
a pane passing only 25 percent of the
light. The contrast of the object has not
changed, but the reduced brightness of
the scene has caused a reduction in the
contrast sensitivity.

The aging process causes a similar
reduction in the contrast sensitivity of
the human eye. Visual contrast
sensitivity declines by a factor of two
approximately every 20 years after age
30. Thus, older drivers are not able to
see as well at dusk and night.

With heavily tinted glass (i.e., glass
passing only about a third of the light),
the scene would still be bright enough
for most drivers to see low contrast
objects important to driving safety
during the day. At night and during
adverse visibility conditions (e.g., during
rain, snow, sleet, fog, and mist), high
contrast objects, such as headlights,
would be visible. however, low contrast
objects (e.g., animals, pedestrians,
vehicles without lights, road debris, and
road signs) would become more difficult
to see. In addition, the visual problems
of older drivers would be exacerbated.
With heavily tinted windows, a typical
60 year old driver would experience the
effective visual acuity of a typical 80
year old driver, in many night driving
situations.

1. Impact of Light Transmittance in
Certain Driving Situations

There are a number of driving
situations where transmittance of lesser
levels of light through vehicle windows

could present the potential for collisions.

Petitioners did not recommend allowing
lower windshield light transmittance.
Thus, while NHTSA believes that
heavily tinted front windshields could
affect visibility of many road objects,
the agency did not analyze the issue in
detail. However, NHTSA analyzed the

impact of tinting on visibility through
other vehicle windows.

a. Front side windows. The direct
view through the front side windows is
essential at virtually every intersection.
Without good visibility through the front
side windows, a driver would have
difficulty seeing such objects as a car
without lights, a pedestrian, or a
bicyclist in situations with lesser light
(i.e., at night, at dusk, or in snow or
rain).

Safe lane changes require direct
peripheral view through side windows
and indirect side views through outside
mirrors. Front side tinting could
seriously affect peripheral views at night
because cars in the next lane could
appear as low contrast objects. In
addition, the driver's eyes would be
adjusted to the light level passing
through the relatively lightly tinted
windshield and might not adjust quickly
enough during the rapid side glances
made in connection with lane changes.
Further, with heavier tinting on front
side windows, drivers would have less
visibility through side view mirrors,
unless those mirrors had higher
reflectance than they currently do.

It would be more difficult to make eye
contact with a driver of a vehicle with
darkly tinted front side windows.
Professional drivers are trained to make
eye contact with other motorists in
situations where one driver will have to
yield the right of way. In addition,
pedestrians normally want eye contact
with a driver before walking in front of
his or her vehicle. Dark front side
windows could have the effect of
intimidating other drivers and
pedestrians, or causing them to take
risky actions.

b. Rear side windows. Dark rear side
windows could also have some effect on
visibility. At intersections with acute
angles, drivers may look through the
rear side window. With a heavily tinted
rear side window, this would be more
difficult. In such a case, the driver would
have to stop short of the intersection to
be able to look through the front side
window, if that window is less heavily
tinted.

Another situation in which tinting on
rear side windows could have an effect
on visibility is during merging onto
limited access highways. In theory, only
indirect rear vision through the left side
mirror is necessary to merge safely from
the acceleration lane. However, some
drivers look over their shoulders before
merging. To the extent that drivers do
not feel comfortable relying exclusively
on the available mirrors, dark tinting of
rear side windows could affect visibility
in merging situations.
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c. Rear windows. Similarly, dark rear
windows could affect visibility in
merging situations as some drivers stop
and look behind them when merging.
More importantly, dark rear windows
could affect visibility when backing.
When backing at night, at dusk, or under
adverse visibility conditions (e.g., during
rain, snow, sleet, fog, or mist), drivers
would be less likely to see low contrast
objects, such as pedestrians and parked
cars. As pointed out by IIHS, this would
be of particular concern when drivers
back up in areas such as driveways and
parking lots where small children, who
are difficult to see even without heavy
tinting, are likely to be present.

Dark rear windows could also affect
the visibility of center high mounted
stops lights (CHMSL} as pointed out by
a number of commenters {e.g., Dr. Meriil
J. Allen of the Indiana University School
of Optometry, Ford Motor Company,
and Chrysler Corporation). Dark rear
windows would reduce the usefulness of
CHMSL'’s since a driver would not be
able to see a CHMSL in a vehicle two or
three places ahead in a line of vehicles if
those intervening vehicles had dark rear
windows. Similarly, interior mounted
CHMSL's would be less visible through
a dark rear window. Thus, drivers could
lose the benefit of CHMSL's [i.e., better
warning of braking by other drivers) if
vehicles had dark rear windows. The
petitioners asserted that tinted glazing
would not have an impact on the
visibility of the CHMSL of an
immediately preceding vehicle since
they believe that NHTSA set the
illumination level for the stop lamp at a
level that ensured that it would be
detectable under adverse conditions.
However, the minimum illumination
level required for the CHMSL by
Standard No. 108 is 25 candela. NHTSA
does not believe that a 25 candela lamp
provides adequate visibility of a CHMSL
through heavily tinted glazing.

2. Research on the Relationship Between
Window Light Transmittance and
Highway Safety

A number of groups have conducted
research on the impact of window light
transmittance on highway safety. The
usual method of determining whether a
vehicle or driver characteristic hes a
significant effact on highway safety is to
use accident data bases. However, an
accident data base can relate vehicle
features to probable accident rates only
if the feature under investigation is
tracked in the accident description. The
existence of window tnting has not
been included in the vehicle description
of any data base known to NHTSA.
Therefore, research hag focused on the
effect of window light transmittance on

driving visibility, with an underlying
assumption that lesser driving visibility
could cause an increase in vehicle
crashes. NHTSA {with Brown
Engineering Company as the contractor),
TUV Rheinland {with Flachglas AG as
the sponsor), and the Insurance Institute
for Highway Safety {ITHS) have
conducted research in the area. The
petitioners also conducted related
research. A discussion of that research
follows.

a. NHTSA research. The NHTSA
research was designed to derive the
relationship between the window light
transmission levels and the ability of
drivers to detect low contrast objects
through the windows. The findings of
the research are summarized in Figure 1
of the Report to Congress and the
accompanying text. NHTSA concluded
in the Report that the probability of
seeing a minimum contrast object at
dusk through a window transmitting 70
percent of the available light is 83
percent. However, the probability of
seeing the same object through a
window transmitting 50 percent of the
available light is about 85 percent.
Therefore, the probability of not seeing
a minimum contrast object at dusk
doubles (i.e., goes from 7 percent to 15
percent) when the window light
transmittance is changed from 70
percent to 50 percent.

b. TUV Rheinland Research. TUV
Rheinland (a research organization
which advises the German Ministry of
Transportation] conducted experiments
(under the sponsorship of Flachglas AG,
a major European glass manufacturer)
which related visibility to driving more
directly than the laboratory experiments
conducted for NHTSA. TUV Rheinland
had subjects use driving simulators with
windshields having five different levels
of light transmittance. The windshields
were {1) a standard clear one {89
percent light transmittance), (2) a
standard tinted one {78 percent light
transmittance), (3) a standard tinted one
with 1.2 percent haze, {4) a deeply tinted
one {58 percent light transmittance), and
{5) a very deeply tinted one (40 percent
light transmittance). All of the
windshields were mounted at a 55
degree angle, which reduced the line of
sight light transmittance by about ¢
percentage points {e.g., from 76 percent
to 72 percent).

Figure 2 of the Report to Congress and
the accompanying text summarizes the
results of the experiment. The
experiment showed that both the
normally sighted subjects and the
subjects wearing spectacles had little
difficulty seeing high contrast objects
through any of the windshields. The

normally sighted group performed
equally well in seeing low contrast
objects through windshields of 89
percent, 78 percent, and 58 percent light
transmittance. They were much less
able to recognize low contrast objects
through the 40 percent light
transmittance windshield and the
windshield with haze. The drivers
wearing spectacles performed equally
well in seeing low contrast objects
through clear and standard tinted
windshields. However, their
performance declined seriously with
even the 58 percent light transmittance
windshield.

TUV Rheinland concluded that
windshield transmittance shonld not be
reduced because drivers with
spectacles, who are a large and growing
segment of the population, would have
increased difficulty with night driving.
Volkswagen and Flachglas AG, in their
comments to NHTSA in response to the
Request for Comments, used the TUV
Rheinland study as a basis for
advocating 30 to 40 percent light
transmittance windows behind the
driver and 70 to 75 percent light
transmittance windows in the driver's
forward 180 degree field of view. Those
commenters asserted that only high
contrast objects are significant in the
rear field of view and that even
spectacled subjects saw those objects
well through 40 percent light
transmittance glazing.

3. IIHS Research

IIHS performed laboratory
experiments designed to measure direct
visibility needs at the rear of a vehicle
for safe backing. In the experiment, test
subjects sat in a simulated passenger
car and looked for projected images of
five common roadway objects (i.e., a
vehicle, a bicyclist, a pedestrian, a small
child, and debris). The visual objects
and the simulated car were stationary,
but the images were projected to the
rear and rear sides to provide a driver’s
view when backing a car out of a
driveway. Two levels of luminous
contraet of objects were used to
simulate dimly lighted and moderately
lighted conditions. Windows with
perpendicular light transmittances of 69,
53, 38, and 22 percent were tested.

Each of the 48 test subjects (licensed
drivers from 18 to 90 years of age) was
shown projected objects {along with
blank trials) and the subject indicated
whether one of the objects was present.
In general, the detection error rates
increased as the rear window
transmittance level decreased below 69
percent. In addition, the error rates were
strongly influenced by the subject’s age,
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the contrast of the object, and its size.
The vehicle image was detected by all
subjects even with 22 percent light
transmittance. However, the detection
of the images of the pedestrian, the
child, and the debris declined with
reductions in contrast and window
transmittance and increases in the age
of the test subject. IIHS concluded that
the experiments provided evidence that
the safety of backing maneuvers during
dusk and nighttime conditions are
substantially compromised for all
drivers looking through windows with
light transmittance levels below 50
percent. They further concluded that
drivers over age 55 may need higher
levels of light transmittance.

a. Research by IIT Research Institute.
The petitioners sponsored research by
the IIT Research Institute (IITRI) on the
impact of window tinting on visibility.
The HTRI research measured the
visibility of high contrast objects
through glazing with various levels of
light transmittance. The research
showed that different levels of window
tinting did not affect the viewing of high
contrast objects. This is consistent with
the results of the ITHS study. However,
unlike the IIHS study, the petitioners’
study did not measure the visibility of
low contrast objects.

b. Conclusions concerning research.
The first three studies showed a
lowering of the ability to detect objects
as the tint level increases. Specifically,
the studies showed that it was more
difficult to detect low contrast objects in
dusk and other dark conditions. The
II'TRI study is not to the contrary since
that study did not address low contrast
objects. While NHTSA believes that the
studies enable one to conclude that
relatively low levels of light
transmittance are a safety problem, the
agency is unable to predict accurately
the numerical relationship between
vehicle collisions and window tinting.

C. Law Enforcement Issues

NHTSA also analyzed law
enforcement issues as part of its review
of window light transmittance
requirements. In comments in response
to the Request for Comments, 26 police
departments or other public safety
organizations opposed 35 percent
transmittance tinting. These commenters
stated that such tinting makes motor
vehicles windows too dark for police
officers to approach safely after making
traffic stops. Two commenters cited
examples of police officers who were
shot by assailants firing through tinted
windows. The commenters also stated
that dark window tinging hinders their
ability to spot suspicious activities and
objects in moving vehicles. Some

commenters also stated that it is
difficult to identify hit-and-run drivers in
vehicles with dark window tinting.

Two commenters cited test results to
support their position that 35 percent
light transmittance tinting as a safety
threat to police officers. The Virginia
State Police performed a test in which
111 police officers looked for
unconcealed items in a car with 35
percent tinting film on the rear and rear
side windows. The items they looked for
were a green bag, a white plastic bag, a
slim jim, cocaine straws, a machine gun,
glass cutters, a knife, a blackjack, a
pistol, a license plate, and a crow bar.
Only 41 percent of the officers were able
to see at least half of the items in the car
with tinting film. In contrast, 82 percent
of the officers were able to see at least
half of the items in a car without tinting
film on the windows.

The Maine State Police performed a
demonstration experiment for a
committee of the Maine state legislature.
A plan clothes officer with a drawn
weapon held in a shadow was seated in
the rear of a car with 35 percent
transmittance tinting film. None of the
state legislators were able to see the gun
on a bright day when approaching the
vehicle. When the experiment was
repeated with 50 percent light
transmittance tinting film, adequate
visibility was reported.

The petitioners submitted a study
evaluating the ability of police officers
to recognize objects and occupant
movements in vehicles with varying
levels of window tinting. The light
transmittance of the glazing ranged from
20 percent to 70 percent The study
concluded that the tinting had no
detrimental effect on the ability to see
into the vehicles. However, NHTSA
believes that the conclusion of the study
is questionable because of the
methodology of the study. For example,
the subjects appear to have had
unlimited time to detect objects in the
vehicles and may have been viewing
from a point closer to the window than
is considered prudent under normal
police procedure. In addition, some of
the findings seem counterintuitive an
violate principles of visual detection.
For example, in the study, (1) the
ambient light level had no effect on
object recognition, (2) window light
transmittance had no effect on object
recognition, and (3) the lowest
recognition scores obtained under
nighttime conditions were with the 70
percent light transmittance glazing,
rather than with more heavily tinted
glazing.

D. Light Transmittance Requirements in
Other Nations

NHTSA also reviewed the light
transmittance requirements in other
nations. The Economic Commission for
Europe {ECE) of the United Nations has
adopted Regulation No. 43 concerning
light transmittance of automotive
glazing. This ECEregulation has been
accepted by Germany, France, Italy, the
Netherlands, Belgium, Spain, the United
Kingdom, Luxembourg, Sweden,
Hungary, Czechoslovakia, Yugoslavia,
Austria, Finland, and Romania. The ECE
Regulation No. 43 requires that the light
transmittance measured perpendicular
to the glazing be at least 75 percent for
windshields and 70 percent for other
windows essential for driving vision.
The rules of the individual countries
vary regarding which windows are
considered essential for driving vision,
The United Kingdom and most other
countries accepting the ECE regulation
consider rear windows and side
windows to be essential for driving
vision and thus subject to the
requirement for 70 percent
perpendicular light transmittance.
However, Germany does not consider
windows behind the driver to be
essential for driving vision. Thus, rear
and rear side windows are not subject
to the light transmittance requirement in
Germany.

Currently, a tentative proposals for
new light transmittance requirements is
under discussion within the ECE. It is
based on the research performed by
TUV Rheinland under contract to
Flachglas AG that is discussed above.
The principal provisions of the tentative
proposal are: :

1. A change in the method of
measuring light transmittance to take
into account the installed angle of the
window,

2. A requirement of 85 percent light
transmittance for windshields and front
side windows measured at the installed
angle,

3. A requirement of 30 percent light
transmittance for rear side windows
measured at the installed angle,
assuming right and left outside rear
view mirrors, and

4. A requirement that the product of
the rear view mirror reflectance
(typically 40 percent} and the rear
window transmittance (typically 70
percent} equal 30 percent to assure
adequate indirect rear vision.

The tentative proposal apparently did
not address the impact of rear window:
light transmittance on center high
mounted stop lamps, since CHMSL’s are
not required in Europe.
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NHTSA also reviewed the light
transmittance requirements in non-
European nations. Japanese Standard
V-25 cover light transmittance. The
Japanese standard is similar to the
German standard. It requires the
windshield and front side windows to
have a minimum of 70 percent light
transmittance, but the rear and rear side
widows are not subject to light
transmittance requirements. There is no
requirement for rear window light
transmittance, in part because Japanese
cars are not required to have inside rear
view mirrors.

Australian Design Rule 8/00 requires
at least 85 percent light transmittance in
the primary vision area of the
windshield. The primary vision area is
defined by the 95th percentile eye
ellipses used to set standards for

windshield wiper and defroster systems.

The other windows are required to meet
the British, ECE, Japanese, or United
States requirements.

E. Conclusions After Analyzing the
Issues Concerning Window Tinting

After analyzing the issues concerning
window tinting discussed above,
NHTSA reached conclusions, which
were presented in the Report to
Congress. NHTSA concluded that a
“wise policy on window transmittance
would permit the greatest freedom to
manufacturers seeking solar control that
can be justified by current research, but
would prevent the reduction in safety
that could occur with decreased light
transmittance. It would also remove the
difference in light transmittance
requirements between passenger vans
and automobiles, thereby improving
passenger van safety and making the
Federal rule a more consistent signal to
the states.” The Report to Congress also
included the following additional
conclusions:

1. The light transmittance of windows
on new passenger cars complying with
Standard No. 205 does not present an
unreasonable risk of accident
occurrence. While it is not possible to
quantify the safety effects of lowering
the light transmittance through window
tinting, data indicate that extensive
tinting can reduce the ability of drivers
to detect objects, which could lead to an
increase in accidents.

2. A change in the way light
transmittance is measured in Standard
No. 205 may be appropriate. Currently,
the Standard requires the test to be
performed on a sample of the glass with
the light directed perpendicular to the
glass. A change to perform the test at
the angle the glass is installed on the
vehicle, along the driver’s line of sight
could be based on the performance of

production cars since, as noted [in
paragraph one above)], windows in these
vehicles provide light transmittance
which does not present an unreasonable
risk of accident occurrence.

3. Because light trucks, including pick-
ups, vans and sport utility vehicles, have
become personal transportation
vehicles, it may be appropriate to
harmonize light transmittance of these
vehicles with the requirements of
passenger cars.

4. The benefits of tinting do not
appear great enough to justify any loss
in safety that may be associated with
allowing excessive tinting of windows.
Further, technology already being
applied in production car windows can
reduce the heat build up in the occupant
compartment while preserving the
driver's visibility. A greater reduction in
the ability of drivers to see through the
windshield, rear window or front side
windows would be expected to decrease
highway safety.

IIL. The Proposed Rule

After considering the many comments
in response to the Request for
Comments, analyzing other available
information, and reaching the above
conclusions presented in the Report to
Congress, NHTSA has decided to
propose an amendment to Standard No.
205. The proposed amendment would
revise the test procedure for measuring
light transmittance. Under the proposed
amendment, light transmittance would
be measured through a laboratory test
procedure that would test vehicle
glazing at its installation angle. In this
proposed amendment, NHTSA would
revise the light transmittance
requirements for various windows to
reflect the proposed test procedure.
Undegr the proposed amendment, a
minimum of 60 percent light
transmittance would be required for the
front windshield and the front side
windows, a minimum of 50 percent for
the rear window, and a minimum of 30
percent for the rear side windows.
NHTSA is proposing to adopt the
requirements discussed above for all
passenger cars and all trucks, MPV’s,
and buses with a Gross Vehicle Weight
Rating (GVWR) of 10,000 pounds or less.
(NHTSA will refer to such trucks,
MPV's, and buses collectively as “light
trucks” in this preamble.) Below,
NHTSA describes the proposed
amendment in more detail and discusses
the rationale for the proposal. NHTSA
also discusses below a variety of issues
that it will consider further before
adopting any final rule.

A. Proposed Test Procedure

This proposed rule includes a new test
procedure for measuring luminous
transmittance, as specified in 85.1.1.8.1.
Under the proposed procedure, each
item of applicable glazing would be
tested for its luminance transmittance in
a laboratory procedure, much like the
test procedure in ANS 226 that is
currently incorporated by reference in
Standard No. 205. The proposed test
procedure’s principal difference is that
the glazing sample’s luminous
transmittance would be viewed and
measured at the maximum installation
angle {i.e., the maximum nominal rake
angle at which glazing could be installed
in a motor vehicle). This would account
for the effect of rake angle on light
transmittance.

The proposal contains detailed
specifications about how the test
procedure would be conducted,
including how the test sample and test
apparatus would be arranged, how the
light transmittance would be measured,
and how the luminous transmittance
ratio would be calculated. In addition, in
$5.1.1.8.2, the proposal specifies detailed
test conditions about the glazing
material samples, the light source, and
the device used to measure the luminous
transmittance, known as the
photoreceptor. While NHTSA believes
that the proposed test procedure would
be relatively simple for manufacturers to
follow, it welcomes comments about the
proposed test procedures and
conditions. {Question 1)

In developing the proposed test
procedures and conditions, the agency
used as a starting point the Society of
Automotive Engineer's (SAE}
Recommended Practice J1203, Light
Transmittance of Automotive
Windshields Safety Glazing Materials
and the current Test No. 2 in ANS Z26.
However, the agency modified certain
procedures and conditions to be in
accordance with the Vehicle Safety
Act's statutory criteria and to simplify
certain provisions that the agency
believed were unnecessarily complex. In
addition, NHTSA considered proposing
a different laboratory method for
measuring the light transmittance of
glazing at its installed rake angle. On
January 2, 1881, NHTSA adopted a
laboratory method for measuring light
transmittance of windshields at their
nominal installed rake angle as part of
Standard No. 128, Fields of Direct View
(46 FR 40). That laboratory method was
developed for NHTSA by the National
Bureau of Standards and is similar to
SAE's J1203. NHTSA revoked Standard
No. 128 on June 22, 1981 in response to
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nine petitions for reconsideration,
largely concerning issues other than the
laboratory test method (46 FR 32254).

NHTSA has tentatively concluded
that the proposed test method is more
appropriate than the one adopted in
1981. The proposed test method, unlike
the measurement technique in former
Standard No. 128 and SAE
Recommended Practice J1203, does not
involve the complication of using the
seating reference point in the
measurement of light transmittance.
NHTSA believes that the proposed test
method is sufficient to account for the
effect of the rake angle of glazing on
light transmittance. A possible source of
error in the proposed method (which
also is present in the measurement
technique in former Standard No. 128
and SAE Recommended Practice j1203)
is the slight shift of the light beam on the
receiving surface when the glazing is
placed in the beam. If the receiver has
uniform sensitivity, there would be no
error. If the receiver is not uniform, it
can be mapped for correction factors or
replaced with a higher quality
instrument. The instructions for
realigning the receiver to the altered
beam in the SAE Recommended Practice
may also be sufficient to eliminate any
error. However, NHTSA requests
suggestions of possible ways to
eliminate any possible source of error in
the proposed test method, while
avoiding unnecessary complexity.
{Question 2)

B. Proposed Light Transmittance Levels

NHTSA is proposing new levels of
minimum light transmittance in
conjunction with the proposed test
procedure to measure light
transmittance. Under the proposed
amendment, 60 percent “line of sight"
light transmittance would be required
for the front windshield and the front
side windows, 50 percent for the rear
window, and 30 percent for the rear side
windows. NHTSA decided to propose
these levels based on the policy
discussed in the Report to Congress.
NHTSA believes that the proposed
levels would permit the greatest
freedom to manufacturers seeking solar
control that can be justified by current
research, but would prevent the
reduction in safety that could occur with
decreased light transmittance. The
levels are also consistent with NHTSA's
conclusion in the Report to Congress
that the light transmittance of windows
on most new passenger cars complying
with the current Standard No. 205 does
not present an unreasonable risk of
accident occurrence.

NHTSA obtained information from
vehicle manufacturers on the line of

sight light transmittance of the various
windows in their vehicles. That
information is presented in appendix C
of the Report to Congress. NHTSA did
not propose lower levels of light
transmittance because of the agency
conclusion in the Report to Congress
that, while it is not possible to quantify
the safety effects of lowering the light
transmittance through window tinting,
data indicate that extensive tinting can
reduce the ability of drivers to detect
objects, which could lead to an increase
in accidents. Below, NHTSA presents its
rationale for proposing a particular level
of light transmittance for each window
in a vehicle.

1. Front Windshields

NHTSA is proposing to require 60
percent minimum “line of sight” light
transmittance for the front windshield.
NHTSA believes that this level of light
transmittance is sufficient for safety
purposes and that a lower level could
present a safety concern. In addition,
the 60 percent level is close to the
current Jevel of transmittance for most
vehicles. A windshield with the 70
percent light transmittance measured
perpendicular as specified in the current
Standard No. 205 has a line of sight
transmittance of about 80 percent when
mounted at a 60 degree rake angle. This
combination of perpendicular light
transmittance and rake angle is typical
of an aerodynamically styled family
sedan with a windshield of the latest
design.

NHTSA knows of only two 1990
vehicle models that would not meet the
proposed 60 percent line of sight light
transmittance requirement for front
windshields. These are the Corvette ZR1
and the Lumina MPV family. The
windshields of these vehicles are much
darker than the rest of the 1990 vehicle
population. The Corvette ZR1 has a
windshield with 71 percent
perpendicular transmittance, with a rake
angle of 64.7 degrees. This results in a
line of sight transmittance of 58 percent.
The Lumina MPV has a windshield with
71 percent perpendicular transmittance,
with a rake angle of 66 degrees. This
results in a line of sight transmittance of
55 percent. However, NHTSA believes
that the manufacturers could make
simply changes that would enable them
to comply with a 60 percent minimum
line of sight light transmittance
requirement. The Corvette ZR1 could
meet the proposed requirement by using
the standard Corvette tinted windshield.
This would give it a line of sight
transmittance of 83.6 percent. The
Lumina MPV could have a line of sight
transmittance of 80 percent or more if it
used a standard tinted windshield with

a perpendicular transmittance of 77
percent, rather than the current
metallized windshield with a
perpendicular transmittance of 71
percent.

NHTSA considered proposing a line
of sight transmittance level greater than
60 percent. The TUV Rheinland
experiment indicated that a driver with
spectacles would experience some
increased difficulty seeing low contrast
objects with a light transmittance level
of 60 percent. In addition, the proposal
being considered by the ECE
recommends 65 percent line of sight light
transmittance for the windshield.
However, a line of sight transmittance
level of greater than 60 percent for the
windshield would disallow many
existing vehicle designs, for which no
safety problem has been identified.
NHTSA does not believe that the agency
should take such action based on only
this one study. However, NHTSA
requests comment on whether the
agency should require greater than 60
percent line of sight light transmittance
for the windshield. {Question 3)

2. Front Side Windows

NHTSA is proposing to require front
side windows to have a line of sight
light transmittance of 80 percent. This is
the same level being proposed for the
front windshield. NHTSA believes that
all current vehicle models would comply
with the proposed requirement. NHTSA
chose this level because the agency
believes that the light transmittance
level for side vision should be the same
as for front vision.

NHTSA acknowledges that front side
windows could become slightly darker
under the proposed amendment.
However, NHTSA does not believe that
this is likely to occur. In addition,
NHTSA is not convinced that slightly
darker side windows would present a
safety problem. However, one approach
to alleviate a potential safety problem
would be to require a higher level of
side mirror reflectance. Currently, the
European mirror standard, ECE
Regulation No. 46, requires side mirrors
to have at least 40 percent reflectance.
NHTSA Standard No. 111, Rearview
Mirrors, requires a side mirror to have
an average reflectance of at least 35
percent. NHTSA believes that side
mirrors in most current motor vehicles
have an average reflectance of at least
40 percent. NHTSA requests comment
on whether the agency should amend
Standard No. 111 to require side mirrors
to have an average reflectance of at
least 40 percent, rather than the current
35 percent. {Question 4)
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3. Rear Windows

NHTSA is proposing to require 50
percent minimum line of sight light
transmittance for rear windows. NHTSA
is not proposing the 60 percent line of
sight transmittance for three reasons.
First, NHTSA believes that the 50
percent level is adequate for high
contrast objects. Concerning highway
driving, NHTSA generally agrees with
Volkswagen that low contrast objects
are less important in rear vision than in
frontal vision. Second, NHTSA believes
that 50 percent transmittance would be
adequate to preserve the benefits of
CHMSL's. Third, NHTSA believes that
requiring, for example, 60 percent
minimum line of sight light
transmittance would disallow a number
of current vehicle designs, for which no
safety problem has been identified.
Some vehicle models, such as the Ford
Probe, have rear windows with such
great rake angles that a 60 percent line
of sight transmittance would not be
possible even with clear glass. As stated
above, NHTSA does not believe that
light transmittance in most passenger
cars complying with the current
Standard No. 205 present an
unreasonable risk of accident
occurrence. However, the “privacy
windows” offered as optional equipment
on some MPV’s would not be permitted
under the proposed amendment since
they have a line of sight light
transmittance of 20 percent or even less.

NHTSA is also requesting comment
on whether the mirror reflectance
requirements for the inside rear view
mirror should be changed. Currently,
Standard No. 111 requires at least 35
percent reflectance for inside rear view
mirrors. NHTSA requests comment on
whether the mirror reflectance should be
increased to 50 percent or some other
level since NHTSA is proposing to allow
50 percent line of sight light
transmittance for the rear window.
(Question 5)

4. Rear Side Windows

NHTSA is proposing to require 30
percent minimum line of sight light
transmittance for the rear side windows.
All new passenger cars currently have
rear side line of sight light transmittance
levels above 30 percent (generally
between 70 and 82 percent). In addition,
MPV's currently have line of sight light
transmittance levels above 30 percent
for the rear side windows generally
offered as standard equipment.
However, “privacy windows" offered as
an option on MPV’s have line of sight
light transmittance of less than 30
percent. In addition, privacy windows
with a similar light transmittance are

offered as standard equipment on the
Oldsmobile Silhouette MPV. As
discussed more fully below, the
manufacturer of the Oldsmobile
Silhouete could achieve compliance by
using the windows which are standard
in other vehicles in the same body
family as the Silhouette. Similarly, other
manufacturers would be able to use the
standard windows in place of privacy
windows in other MPV's.

As stated above, NHTSA believes
that rear side windows are less
important for driving visibility than
other vehicle windows. Therefore,
NHTSA believes that it is possible to
allow darker tinting on such windows
without significant adverse safety
consequences. The rear side field of
view can be preserved completely
through use of dual side rear view
mirrors with 40 percent minimum
reflectance. While only driver’s side
view mirrors are required by Standard
No. 111, passenger side view mirrors are
included on almost all new vehicles.
However, because a relatively few
vehicles do not have dual side view
mirrors, NHTSA requests comment on
whether such mirrors should be required
through an amendment to Standard No.
111. (Question 6) In addition, NHTSA
requests comment on the impact of
darker rear side windows on the safety
of police officers. (Question 7)

C. Vehicles Covered Under the Proposal

NHTSA is proposing to adopt the
requirements discussed above for all
passenger cars and light trucks (i.e.,
trucks, MPV's, and buses with a GVWR
of 10,000 pounds or less). Standard No.
205 currently applies to all light trucks.
However, the standard currently does
not specify which rear and rear side
windows in light trucks are requisite for
driving visibility. In interpretation
letters, NHTSA has stated that under
the current standard, rear and rear side
windows in many light trucks are not
considered requisit for driving visibility.
Thus, glazing not subject to the 70
percent perpendicular light
transmittance test may be used in such
windows. Today, glass with very low
light transmittance is being installed in
some light trucks used as passenger
vehicles. NHTSA believes that such
glass may present a safety problem.

NHTSA recognizes that certain light
trucks, (e.g., commercial cargo vans)
currently do not have rear and/or rear
side windows. The drivers of such
vehicles, largely commercial drivers
driving during daylight, use outside
mirrors for rear visibility. This proposed
rule would not require additional
windows in such vehicles. Instead, the
proposed amendment would require that

any window in a light truck, if present,
have glazing with the leve! of light
transmittance established by the
proposed amendment to Standard No.
205. Thus, rear windows, if present, -
would be required to have 50 percent
line of sight light transmittance. Rear
side windows, if present, would be
required to have 30 percent line of sight
light transmittance.

NHTSA requests comment on whether
the proposed requirements should be
applied to all types of light trucks.
(Question 8) For example, should the
proposed requirements be applied to
buses with a GVWR of 10,000 pounds or
less? In addition, is the 10,000 pounds
GVWR cut-off appropriate or should a
lower GVWR cut-off be adopted in the
final rule? Further, NHTSA requests
comment on whether all trucks,
including those with a GVWR of over
10,000 pounds should be subject to the
new light transmittance requirements
being proposed for light trucks.
(Question 9)

D. Compliance by Multi-Stage
Manufacturers

NHTSA recognizes that some light
trucks are manufactured in more than
one stage or altered after they are
certified by the original manufacturer.
There are a number of final-stage
manufacturers, many of which are small
businesses, involved in installing truck
bodies and/or work-related equipment
on chassis. There are also a number of
alterers involved in modifying the
structure of new vehicles. Under
NHTSA's regulation, a final-stage
manufacturer must certify that the
completed vehicle complies with all
applicable safety standards and alterers
must certify that the altered vehicle
continues to comply with all applicable
safety standards. (Throughout the rest of
this preamble, the term “final-stage
manufacturer” is used to refer to both
final-stage manufacturers and alterers.)

Final-stage manufacturers are
currently subject to the requirements of
Standard No. 205 and NHTSA is not
aware of any difficulties in compliance.
The practical impact of the proposed
amendments on final-stage
manufacturers would be to require them
to certify compliance with light
transmittance requirements for rear and
rear side windows, if such windows are
present in a vehicle, as they now do for
front windshields and front side
windows. NHTSA does not believe that
the proposed amendment would
significantly affect the current
compliance practices of multi-stage
manufacturers.
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NHTSA believes that final-stage
manufacturers would generally be able
to certify compliance with the Standard
No. 205, without conducting compliance
testing, if this propesed amendment is
adopted. Under the propesed
amendmemt, prime glaxing
manufacturers wowld be required to
certify each piece of glazing material.
The prime glazing manufacturer would
certify that its glazing material would
comply with the light transmittance
requirements of the standard if installed
in a vehicle at a certain rake angle, or
range of rake angles. A final-stage
manufacturer would be able to rely on
the certification by the prime glazing
manufacturer if the final-stage
manufacturer installed the glazing
material at a rake angle within the range
specified.

E. Leadtime -

NHTSA is proposing to make the
proposed amendments effective on
September 1, 1994. NHTSA anticipates
that this would be at least 180 days after
the publication of the final rule. NHTSA
believes that this would allow sufficient
time for glazing manufacturers and
motor vehicle manufacturers to make
the necessary changes in current
vehicles. As stated above, almost all
passenger car models would be in
compliance with the proposed
amendment, if it is adopted as a final
rule. The only passenger car that the
agency knows would not comply with
the proposed amendment is the Corvette
ZR-1. In that vehicle, only the infrared
reflecting, coated front windshield
would not comply. The other windows
of that vehicle would be in compliance.
As discussed above, NHTSA believes
that it would be easy for the Corvette
ZR-1 to comply by using the standard
Corvette windshield.

In addition, most light trucks equipped
with standard equipment would be in
compliance with the proposed
amendment, if it is adopted as a final
rule. As discussed above, only the
Lumina MPV would not comply because
of its infrared reflecting, coated front
windshield. However, a Lumina
windshield made of standard tinted
glass would comply with the proposed
amendments. In addition, infrared
reflecting, coated windshields would
comply if they were installed with rake
angles of 80 degrees or less. The front
windshields in all other light trucks
about which manufacturers submitted
information on line of sight light
transmittance to NHTSA would comply
with the proposed amendments.

The privacy glass in many light trucks
would not comply with the propesed
amendments. However, privacy glass is

normally offered as optional equipment,
rather than the standard equipment for a
model. NHTSA believes that the
manufacturers of light tracks with
optional privacy glass would only have
to substitute the glazing used as
standard equipment to comply. NHTSA
understands that the Oldsmobile
Sithouette has privacy glass as standard
equipment. However, the standard
windows of the Pontiac Transport and
the Lumina APV would fit the
Oldsmobile Sithouette. NHTSA does not
believe that manufacturers would have
to make any other changes in light
trucks if they substituted for privacy
glass.

NHTSA is not aware of particular
types of glazing or particular types of
motor vehicles for which additional
leadtime is necessary. However,
NHTSA requests comments that would
identify any such glazing or motor
vehicles. {Question 10)

NHTSA is considering allowing
voluntary compliance with any new
requirements before those requirements
before mandatory. NHTSA is
considering allowing such voluntary
compliance either immediately or 30
days after publication of the final rule.
NHTSA requests comment on this issue
{Question 11)

F. Proposed Amendments to the
Language of Standard No. 205

NHTSA is proposing a number of
amendments to the current Standard No.
205 te accomplish the proposed changes
to that standard. NHTSA proposes to
add a new section §5.1.1.8 to the
standard. This section would state the
luminous transmittance requirements for
particular windows and then state the
proposed test procedure. NHTSA also
proposes to require manufacturers of
glazing to place a number on the glazing
to represent the maximum angle at
which the glazing may be installed in a
motor vehicle in compliance with
Standard No. 205. NHTSA does not
anticipate that this proposed
requirement would increase costs to
manufacturers. NHTSA believes that the
proposed number would be an
inconsequential addition to the various
codes and symbols currently required
for glazing.

In addition, NHTSA is proposing other
conforming changes to the standard.
Currently, ANS Z28, which is
incorporated by reference in the
standard, describes the tests that
various Items of glazing must pass and
states the windows in which those Items
of glazing may be installed. Since the
new gection 55.1.1.8 would substitute a
new test procedure for the current Test
No. 2 in certain cases, NHTSA is

proposing new regulatory text where
necessary. Specifically, NHTSA is
proposing to amend Section §5.1.2.1 to
state that Item 4, Item §, Item 6, ltem 7,
Item 8, item 9, Item 10, Item 11A, and
Item 11B glazing may be installed in the
locations of motor vehicles specified in
ANS Z26. item 1 glazing would be
allowed anywhere in a truck, bus, or
MPV, with a GVWR over 16,080 pounds.
Under the proposed amendment,
NHTSA weuld designate glazing which
meets the tests established for Item 1
glazing (except Test No. 2) and the
proposed new light transmittance test as
Item 1A glazing. ltem 1A glazing would
be allowed anywhere in a passenger
car or light truck. Similarly, Item 14
glazing would be allowed anywhere in a
truck, bus, or MPV with a GVWR over
10,000 pounds and NHTSA would
designate glazing which meets the tests
established for Item 14 glazing (except
Test No. 2} and the proposed new light
transmittance test as Item 14A glazing.
Item 14A glazing would be allowed
anywhere in a passenger car or light
truck. The proposed amendment would
allow Item 2 glazing to be installed
anywhere in a truck, bus, or MPV, with
a GVWR over 10,000 pounds, e€xcept in a
windshield. The proposed amendment
would designate glazing which meets
the tests established for Item 2 glazing
{except Test No. 2) and the proposed
new light transmittance test as ltem 2A
glazing. Item 2A glazing would be
allowed anywhere in a passenger car or
light truck, except in the windshield.

On April 23, 1991, in a rulemaking
resulting from a petition from Taliq
Corporation, NHTSA published a final
rule creating a new category of glazing
(58 FR 18256). This glazing currently
must meet the luminous transmittance
test of ANS Z26 and may be used
anywhere, except the front windshield,
in most motor vehicles. The April 1991
rule designated this glazing as Item 15A.
In today's proposed rule, NHTSA
proposes to redesignate that material as
Item 15 glazing and to limit its use to
trucks, buses, and MPV’s over 10,000
pounds GVWR. The glazing would not
be atlowed in front windshields of these
vehicles. NHTSA is proposing to limit
the use of the glazing since it is subject
to the old light transmittance
requirements of Test No. 2. Today's
proposal weuld designate glazing which
meets the proposed new light
transmittance test and the tests
established for glazing in the April 1991
rule, except Test No. 2, as Item 15A
glazing. This glazing would be allowed
anywhere in most passenger cars or
light trucks, except the front windshield.
{The designations made in the April
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1991 rule remain in effect until changed
in a final rule.)

Recently, NHTSA proposed an
amendment to Standard No. 205 that
would designate a new Item 15B glazing
that would be allowed anywhere, except
the front windshield, in most motor
vehicles (56 FR 18559, April 23, 1991). In
this notice, NHTSA is proposing to limit
the use of Item 15B glazing to trucks,
buses, and MPV's over 10,000 pounds
GVWR since that Item was proposed to
comply with the old light transmittance
requirements of Test No. 2. In addition,
NHTSA is proposing to designate
glazing which meets the tests proposed
for Item 15B glazing (except Test No. 2)
and the proposed new light
transmittance test as Item 15C glazing.
Item 15C glazing would be allowed
anywhere in most passenger cars or
light trucks, except in the windshield.
However, consistent with the prior
proposal for Item 15B glazing, the newly
designated Item 15C glazing would not
be allowed for use in convertibles, in
vehicles that have no roof, or in vehicles
with roofs that are completely
removable.

NHTSA is also proposing to designate
Item 11D glazing, which would be bullet-
resisting glazing where the bullet-
resisting glazing and the permanent
vehicle glazing has a combined parallel
luminous transmittance with
perpendicular incidence through both
the shield and the permanent vehicle
glazing at least 0.85 times the
transmittance required of the permanent
vehicle glazing.

In addition to the provisions of the
proposed amendment discussed above,
NHTSA is also proposing additional
changes to Standard No. 205. These
changes include adding definitions of
“installation angle,” “luminous
transmittance,” “multiple glazed unit-
Class 1,” “multiple glazed unit-Class 2,”"
and “prime glazing manufacturer” to the
standard. Some of these definitions
already appear in ANS Z26. In addition,
NHTSA is proposing to amend the
current definition of “motor home” to
make it consistent with the definition in
Standard No. 208, Occupant Crash
Protection. Finally, NHTSA is proposing
to amend section $5.1.1 of the standard
to state that glazing materials “shall
comply with” ANS Z26 in certain cases,
rather than the current wording that
such glazing “shall conform to” ANS
Z26. NHTSA believes that the proposed
wording is more consistent with similar
provisions in other standards.

IV. Rulemaking Analyses

A. Executive Order 12291 (Federal
Regulation) and DOT Regulatory
Policies and Procedures

NHTSA has analyzed this proposed
rule and determined that it is not
“major” within the meaning of Executive
Order 12291. However NHTSA has
determined that the proposed rule is
“gignificant” within the meaning of the
Department of Transportation regulatory
policies and procedures because of the
significant public and Congressional
interest in the rulemaking. NHTSA has
estimated the costs of these proposed
amendments to Standard No. 205 in a
Preliminary Regulatory Evaluation
which is included in the docket for this
rulemaking. Briefly, the proposed
amendments would prohibit the
combination of the darkest current
windshields and the steepest current
rake angles. It would also require that
the privacy windows of passenger vans
become more transparent. The proposed
amendments would allow the front side
windows to be slightly darker than
permitted under the present standard. It
would allow rear side windows of
passenger cars to be significantly darker
than the current standard, but not as
dark as the privacy windows on
passenger vans. NHTSA does not
believe that significant costs would be
incurred to comply with the proposed
amendments if they are adopted in a
final rule. As discussed above, almost
all passenger car models and most light
trucks equipped with standard
equipment would be in compliance with
the proposed amendment. As also
discussed above, the privacy glass in
many light trucks would not comply
with the proposed amendments.
However, privacy glass is normally
offered as optional equipment and
NHTSA believes that the manufacturers
of light trucks with optional privacy
glass would only have to substitute the
glazing used as standard equipment to
comply. NHTSA does not believe that
manufacturers would have to make any
other changes in light trucks if they
substituted for privacy glass. For
example, NHTSA does not believe that
light trucks without privacy glass would
have to be fitted with larger air
conditioning units. NHTSA does not
believe that MPV's are fitted with
smaller air conditioning units when
option privacy glass is ordered. In
addition, vehicle manufacturers have
not shown that MPV's with optional
glass achieve greater fuel efficiency than
those with standard glass. As discussed
more fully above, NHTSA believes that
other items can provide the same or
better protection against solar heat as

window tinting. Similarly, NHTSA does
not expect any improvements in fuel
economy in passenger cars if somewhat
darker glazing is used in some windows
as allowed under this amendment.
Therefore, NHTSA does not believe that
the proposed amendments would have
any significant impact on fuel efficiency.

B. Regulatory Flexibility Act

NHTSA has also considered the
effects of this rulemaking action under
the Regulatory Flexibility Act. The result
of its consideration appears in the
Preliminary Regulatory Evaluation,
which is available in the docket for this
rulemaking. Based upon the agency's
evaluation, I certify that this proposed
rule would not have a significant
economic impact on a substantial
number of small entities.

As discussed in the Preliminary
Regulatory Evaluation, NHTSA
concludes that the proposed amendment
would have a minimal effect on
manufacturers of motor vehicle glazing.
These businesses would continue to
provide the same amount of glazing to
vehicle manufacturers. They may
provide glazing with somewhat more
tint for passenger cars and glazing with
somewhat less tint for light trucks.

NHTSA does not expect that the
proposed amendment would
significantly affect the aftermarket tint
film industry for cars and light trucks.
The industry is composed of tint film
manufacturers, distributors, and
installers. The industry consists, almost
exclusively, of small businesses. The
proposed amendment would not have a
negative impact on aftermarket tint film
installers to the extent that these
installers are observing the prohibition
against rendering inoperative glazing
subject to the current 70 percent light
transmittance requirement of Standard
No. 205 for passenger cars. NHTSA
believes that the proposed amendment
might possibly benefit these installers.
Since the amendment would allow
somewhat darker glazing to be installed
on new passenger cars, and since
NHTSA would not take enforcement
action against aftermarket businesses
that install window tinting that would .
be permitted on new vehicles under the
proposed amendment, the proposal
could increase the potential legal market
for installing aftermarket tint film in
older passenger cars. However, the
agency cannot conclusively state that
the proposed amendment would result
in these benefits because the agency is
aware that many consumers desire
tinting which results in a lower level of
light transmittance than even this

proposed amendment would allow. The



Federal Register / Vol. 57, No. 14 /| Wednesday, January 22,

1992 / Proposed Rules 2507

potential market for aftermarket
installation of tint film in light trucks
would change little. Further, the actual
market for installing tint film on used
vehicles would depend on the number of
new vehicles sold without tinted glazing
and consumer demand for medium to
light tint film for those vehicles in the
aftermarket.

NHTSA acknowledges that the
proposed amendment could have a
negative impact on aftermarket tint film
installers who are not obeying the
current requirements of Standard No.
205 (i.e., who are installing tint film
which results in less than 70 percent
light transmittance). One Florida District
Court has held that Standard No. 205 is
not currently enforceable against
window tinting businesses because the
agency did not issue a "new and revised
Federal Motor Vehicle Safety Standard”
pursuant to the second sentence of
Section 103(h) of the Safety Act. United
States v. Blue Skies Projects, Inc., No.
90-253-CIV-ORL~18, (M.D. Fla., August
13, 1991). The agency notes that the
court cited in its opinion the provisions
of the Senate version of section 103{h)
and its legislative history in the Senate
report instead of the enacted version of
section 103(h) and its history in the
House report. NHTSA strongly believes
that the court's opinion was erroneous
and that the current standard is valid
and enforceable. Nevertheless, it is also
true that the proposed amendment
would constitute a “new and revised
Federal Motor Vehicle Safety Standard”
within the meaning of section 103(h) and
thus, even according to the reasoning of
this court's ruling, would be enforceable
against window tinting businesses.
Consequently, to the extent that these
businesses are currently installing tint
film that reduces light transmittance
below the levels contained in this
proposal, the agency would be able to
take enforcement action to prevent such
installers.

NHTSA does not believe, however,
that the potential negative impact of the
proposed amendment on aftermarket
tint film installers who are not
complying with the current requirements
of Standard No. 205 should affect the
analysis of the proposed amendment
under the Regulatory Flexibility Act.
The Regulatory Flexibility Act was not
intended to protect small businesses
engaging in illegal conduct from the
impact of a regulation that would
prevent them from engaging in that
illegal conduct.

C. Executive Order 12612 (Federalism)

NHTSA has analyzed this rulemaking
action in accordance with the principles
and criteria contained in Executive

Order 12612. NHTSA has determined
that the proposed rule would have no
Federalism implication that warrants
the preparation of a Federalism
Assessment.

The proposed rule would amend
existing performance requirements
(including requirements for minimum
levels of light transmittance) for glazing
materials used in passenger cars and
other motor vehicles, as well as certain
procedures for compliance testing of
those glazing materials, As discussed
more fully below, the Safety Act
prohibits states from adopting or
maintaining a safety standard which is
not identical to an existing Federal -
standard applicable to the same aspect
of motor vehicle or motor vehicle
equipment performance. Accordingly,
any state laws establishing performance
requirements applicable to the
manufacture of motor vehicles or glazing
materials that differ from thoge currently
specified in Standard No. 205 are
federally preempted. Similarly, and state
law establishing performance
requirements for manufacturers of
glazing materials which differed from
those contained in the proposed
amendment would be preempted.

Section 103(d) of the Safety Act (15
U.S.C. 1392(d)) provides that: Whenever
a Federal motor vehicle safety standard
established under this title is in effect,
no State or political subdivision of a
State shall have any authority either to
establish, or to continue in effect, with
respect to any motor vehicle or item of
motor vehicle equipment any safety
standard applicable to the same aspect
of performance of such vehicle or item
of equipment which is not identical to
the Federal standard.

Thus, a state law which established a
non-identical performance standard for
manufacturers of glazing materials
would be preempted.

The Safety Act specifically prohibits
the sale of new motor vehicle and items
of motor vehicle equipment which are
not in conformity with all applicable
Federal Motor Vehicle Safety Standards,
including Standard No. 205. Section
108{a)(1)(A) of the Safety Act (15 U.S.C.
(a)(1)(A) provides that no person shall:

Manufacture for sale, sell, offer for sale, or
introduce or deliver for introduction in
interstate commerce, or import into the
United States, any motor vehicle or item of
motor vehicle equipment manufactured on or
after the date any applicable Federal motor
vehicle safety standard takes effect * * *
uniess it is in conformity with such standard

* &

Thus, it would be a violation of this
provision for a person to manufacture
for sale, sell, offer for sale, introduce or

deliver for introduction in interstate
commerce, or import into the United
States any item of glazing that does not
comply with Standard No. 205. Further,
a state law that purported to allow the
manufacture or sale of new vehicles
containing glazing materials that did not
meet the specifications of Standard No.
205 would be preempted.

The Safety Act does not, however,
prohibit the sale of used vehicles that
are not in conformity with applicable
safety standards. Section 108{b)(1) of the
Safety Act (15 U.S.C. 1397(b)(1) states
that the prohibition contained in section
108(a)(1)(A) (quoted above):

Shall not apply to the sale, the offer for
sale, or the introduction or delivery for
introduction in interstate commerce of any
motor vehicle or motor vehicle equipment
after the first purchase of it in good faith for
purposes other than resale * * *.

Hence, the Safety Act would not
prohibit the sale of a used motor vehicle
with glazing materials that did not meet
the specifications of Standard No. 205.
Moreover, a state law which applied to
the glazing materials on used vehicles
would not be preempted.

Mareover, both before and after the
first sale to a consumer, the Safety Act
imposes limits on the ability of certain
businesses to alter motor vehicles and
motor vehicle equipment. Pursuant to
section 108(a)(2)(A) of the Safety Act (15
U.S.C. 1397(a)(2)(A)):

No manufacturer, distributor, dealer or
motor vehicle repair business shall
knowingly render inoperative, in whole or in
part, any device or element of design
installed on or in a motor vehicle or item of
motor vehicle equipment in compliance with
an applicable Federal motor vehicle safety
standard * * *.

In light of this provision, a
manufacturer, distributor, dealer, or
motor vehicle repair business who
installs a sun screen device or window
tinting that would result in a light
transmittance less than that required by
Standard No. 205, would be in violation
of the Safety Act. Further, because the
Safety Act prevents businesses from
installing tinting film which results in a
lower level of light transmittance than
Standard No. 205 allows, a State law
that purported to allow automotive
businegses to make modifications
violating Standard No. 205 would be
preempted.

The provisions of the Safety Act
quoted above do not, however, prohibit
individual vehicle owners themselves
from tinting the windows on their own
vehicles and operating those vehicles on
the highways. No provision of Federal
law or this agency's regulations prevents
vehicle owners from installing tinting
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film, even if the owner's alternations
cause the vehicle's windows to no
longer comply with Standard No. 205's
specifications for light transmittance.

Since Federal law does not regulate
the actions of vehicle owners, individual
states have the authority to regulate the
modifications vehicle owners may make
and to establish requirements for
vehicles operated or registered in that
State. For example, a State vehicle
inspection law or operational
requirement that imposed a light
transmittance requirement lower than
the level required by Standard No. 205
would not be preempted. Thus, an
individual vehicle owner could apply
tinting film to his or her own vehicle
without violating Federal law, but that
vehicle owner would be subject to any
applicable State law. It is important to
recognize that such a state law would
not legitimize any action prohibited by
Federal law. For example, a business
that installed tinting that reduces light
transmittance below the level required
by Standard No. 205 would still be in
violation of Federal law even if it had
not violated state law.

As discussed more fully in the Report
to Congress, 37 States have laws
concerning window tinting that differ
from Standard No. 205. These state laws
are not Federally preempted, however,
because they apply to individual vehicle
owners' modification and operation of
their own motor vehicle and not to
aspects of motor vehicle or motor
vehicle equipment performance covered
by an existing Federal safety standard.
The proposed rule, if adopted, would not
directly affect the various State
inspection and operational
requirements. While some states might
choose to bring their laws into
conformity with the amended
provisions, this does not appear to raise
any Federalism implications. However,
NHTSA encourages comments from the
States and others on these issues.
(Questicn 12)

D. National Environmental Policy Act

In accordance with the National
Environmental Policy Act of 1969,
NHTSA has considered the
environmental impacts of this proposed
rule. The agency has determined that
this proposed rule, if adopted as a final
rule, would not have a significant impact
on the quality of the human
environment. As discussed above,
NHTSA does not believe that the
proposed rule would have any
significant impact on fuel economy or on
emissions of CFC's. A more complete
discussion of potential environmental
impacts appears on an Environmental

Assessment, which is included in the
docket for this rulemaking.

E. Paperwork Reduction Act

In accordance with the Paperwork
Reduction Act of 1980, NHTSA has
determined that there are no
requirements for information collection
associated with this rule.

V. Comments

Interested persons are invited to
submit comments on the proposal.
NHTSA specifically requests comment
on 12 issues in this notice. Those
requests are identified by question
number. NHTSA requests that
commenters reference the question
numbers applicable to these response to
these issues. NHTSA requests, but does
not require, that 10 copies of comments
be submitted.

All comments must not exceed 15
pages in length. (49 CFR 553.21).
Necessary attachments may be
appended to these submissions without
regard to the 15-page limit. This
limitation is intended to encourage
commenters to detail their primary
arguments in a concise fashion.

If a commenter wishes to submit
certain information under a claim of
confidentiality, three copies of the
complete submission, including
purportedly confidential business
information, should be submitted to the
Chief Counsel, NHTSA, at the street
address given above, and seven copies
from which the purportedly confidential
information has been deleted should be
submitted to the Docket Section. A
request for confidentiality should be
accompanied by a cover letter setting
forth the information specified in the
agency’s confidential business
information regulation. 49 CFR part 512.

All comments received before the
close of business on the comment
closing date indicated above for the
proposal will be considered. To the
extent possible, comments filed after the
closing date will also be considered.
Comments received too late for
consideration in regard to the final rule
will be considered as suggestions for
further rulemaking action. Comments on
the proposal will be available for
inspection in the docket at the above

" address. The NHTSA will continue to

file relevant information as it becomes
available in the docket after the closing
date. NHTSA recommends that
interested persons continue to examine
the docket for new material.

Those persons desiring to be notified
upon receipt of their comments in the
rules docket should enclose a self-
addressed, stamped postcard in the
envelope with their comments. Upon

receiving the comments, the docket
supervisor will return the postcard by
mail.

List of Subjects in 49 CFR Part 571

Imports, Motor vehicle safety, Motar
vehicles.

PART 571—[AMENDED]

In consideration of the foregoing, 49
CFR part 571 would be amended as
follows:

1. The authority citation for part 571
would continue to read as follows:

Authority: 15 U.S.C. 1392, 1401, 1403, 1407;
delegation of authority at 49 CFR 1.50.

§571.205 [Amended)

2. In 571.205, S4 would be amended by
adding the following definitions:

* * * * *

Installation Angle means the angle in
the vertical plane between the vertical
reference line and a chord of the
window running from the lower daylight
opening to the upper daylight opening at
the window center line, as illustrated in
Figure 1. In the case of wrap-over glass,
the chord is 18.0 inches {457mm) iong
and is drawn from the lower daylight
opening to the intersecting point of the
window.

* * - ” -

Luminous transmittance means the
ratio, expressed as a percentage, of the
amount of incident light flux that
reaches a designated viewing point after
passing through a glazing material
whose transmittance is being measured
compared to the amount of incident light
flux that reaches that viewing point
when the material is absent.

* * * * 1]

Multiple glazed unit—Class 1 means
two or more sheets of safety glazing
material separated by an airspace or
spaces and glazed in a common
mounting in which each component
single layer or laminated layer complies
with the appropriate requirements of
ANS Z26.

- « - * *

Multiple glazed unit—Cluss 2 means
two or more sheets of safety glazing
material separated by an airspace or
spaces and glazed in a common
mounting in which any component
single layer or laminated layer does not
comply with the appropriate
requirements of ANS Z26.

« * * * *

Prime glazing material manufacturer
means one who fabricates, laminates, or
tempers glazing material.

* * - * *
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3. In 571.205, S4 would be amended by
revising the following definition:

* * * * *

Motor home means a motor vehicle
with motive power that is designed to
provide temporary residential
accommodations, as evidenced by the
presence of at least four of the following
facilities: cooking, refrigeration or ice
box; self-contained toilet; heating and/
or air conditioning; a potable water
supply system including a faucet and a
sink; and a separate 110~125 volt
electrical power supply and/or an LP
gas supply.

4. The first sentence of section 55.1.1
would be modified by replacing the
phrase “shall conform to” with the
phrase “shall comply with.”

5. In § 571.205, S5 would be amended
by adding S5.1.1.8 through $5.1.1.8.2.6
which would read as follows:

S5.1.1.8 Luminous Transmittance for
Glazing Materials. Glazing materials for
use in passenger cars, and trucks, buses
and multipurpose passenger vehicles
with a gross vehicle weight rating
(GVWR) of 10,000 pounds or less shall
have, both before and after irradiation, a
luminous transmittance at the
installation angle of not less than 60
percent for front windshields and front
side windows, 50 percent for rear
windows, and 30 percent for rear side
windows, when measured in accordance
with the test procedures specified in
$5.1.1.8.1 and the test conditions in
5§5.1.1.8.2.

$5.1.1.8.1 Test Procedures. Each item
of glazing material for use in passenger
cars, and trucks, buses and multipurpose
passenger vehicles with a gross vehicle
weight rating (GVWR) of 10,000 pounds
or less shall meet the requirements of
$5.1.1.8 when tested in accordance with
the procedures set forth in this section.

$5.1.1.8.1.1 Mount the glazing
material so that it is aligned at the
maximum installation angle marked on
the window from which the sample was
taken under S6.2.1 of this standard.
Clean the glazing material surfaces
thoroughly.

S5.1.1.8.1.2 Arrange the components
of the measurement apparatus so that
the major axis of the area on the glazing
material surface traversed by the
measuring beam is not less than 0.28
inches (7 mm) nor more than 1.57 inch
{40 mm). The major axis is the maximum
width of the generally elliptical spot
illuminated on the glass.

$5.1.1.8.1.3 Check the photoreceptor-
indicator unit reading at zero and full
scale. Calibrate the complete
measurement apparatus for the range of
interest prior to each use with an item of

control glazing of known illuminant A
transmittance measured at a similar
installation angle.
$5.1.1.8.1.4 Align the optical axis of
the photoreceptor to be coincident with
the optical axis of the measuring beam
emerging from the glazing material. This
common axis shall be horizontal.
$5.1.1.8.1.5 Measure and record the
illumination with the glazing material in
place. Measure and record the
illumination without the glazing in place.
$5.1.1.8.1.6 With the glazing material
and equipment repositioned as specified
in $5.1.1.8.1.1 through S§5.1.1.8.1.4, repeat
the procedure in §5.1.1.8.1.5 with two
other samples of glazing material.
S5.1.1.8.1.7 Calculate the percent
luminous transmittance (), as follows:
Average the value of the three separate
measurements obtained with the glazing
material in place. Average the value of
three separate measurements obtained
without the glazing material in place.
Divide the average value of
measurements obtained with the glazing
material in place (Fr) by the average
value of measurements obtained without
the glazing in place {Fo). Multiply the
ratio by 100.

Fr
t=""—" X100
Fo

$5.1.1.8.2 Test conditions. The
glazing material shall meet the
requirements of $5.1.1.8 under the
following conditions:

§$5.1.1.8.2.1 The glazing materials are
three 12x12 inch (305x305mm) or three
3x12 inch (76mmx305mm) substantially
flat specimens that have been irradiated
following the procedure for Test No. 1 of
ANSI Z26.1.

$5.1.1.8.2.2 The light source for
luminous transmittance testing has a
color temperature of 2856 degrees Kelvin
+50 degrees K (CIE Illuminant A).

$5.1.1.8.2.3 The photoreceptor used
in luminous transmittance testing shall
have the characteristics described in
paragraphs (a) and (b) of this section.

(a) The photoreceptor has a relative
spectral sensitivity consistent with the
spectral efficiency of the CIE 1931
standard observer for photopic vision as
specified in the lllumination Engineering
Systems Handbook published by the
Illuminating Engineering Society, 345
East 47th Street, New York, New York
10017. A diffusing screen is placed
immediately in front of the detector if
needed to improve the uniformity of
illumination over the sensitive surface.

{b) The photoreceptor response as
read on the indicating device is a linear
function of the incident light intensity

within +2 percent accuracy of the full
scale (100 percent transmittance) or 10
percent of the reading, whichever is
smaller.

$5.1.1.8.2.4 During all measurements,
including calibration, the optical axis of
the photoreceptor is horizontal and
coincident with the optical axis of the
measuring beam.

$5.1.1.8.2.5 The optical system of the
light source is corrected for chromatic
aberrations and is capable of producing
a light beam collimated within two
degrees. The optical system of the
photoreceptor is designed to minimize
polarization effects.

$5.1.1.8.26 Luminous transmittance
tests are conducted in a facility in which
all light, other than the measuring beam,
from primary and reflected sources is
eliminated. Stray light from within the
measuring apparatus may not exceed 1
percent.

6. In § 571.205, S5.1.2 through S5.1.2.10
would be revised and a new S5.1.2.11
through S5.1.2.19 would be added to
read as follows:

S5.1.2 The following glazing
materials specified in ANS Z26 may be
used in the locations of motor vehicles
as specified in ANS Z26: Item 4, Item 5,
Item 6, Item 7, Item 8, Item 9, Item 10,
Item 11A, and Item 11B. In addition,
materials complying with §5.1.2.1
through S5.1.2.17 may be used in the
locations of motor vehicles specified in
those sections.

$5.1.21 Item 1—Safety Glazing
Material for Use Anywhere in a Truck,
Bus, or Multipurpose Passenger Vehicle
With a GVWR of More than 10,000
Pounds. Safety glazing material
specified in paragraph (a}), (b) or (c) of
this section is Item 1 glazing and may be
used anywhere in a motor vehicle with a
GVWR of more than 10,000 pounds—

(a) Safety glazing material that
complies with Tests Nos. 1, 2, 3, 4, 9, 12,
15, 18, and 26 of ANS Z26.

(b} A multiple glazed unit, Class 1,
whose individual component units each
comply with the tests listed in paragraph
(a) of this section and which, as a whole
unit, complies with Tests Nos. 1, 2, and
15 of ANS Z.26.

(c) A multiple glazed unit, Class 2,
which, as a whole unit, complies with
Tests Nos. 1, 2, 3, 5, 9, 12, 14, 15, 18, and
26 of ANS Z26.

S5.1.2.2 Item 1A—Safety Glazing
Material for Use Anywhere in a
Passenger Car, or Truck, Bus and
Multipurpose Passenger Vehicle with a
GVWR of 10,000 Pounds or Less. Safety
glazing material specified in paragraph
(a), (b) or (c} of this section is Item 1A
glazing and may be used anywhere in a
passenger car, or truck, bus, and
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multipurpose passenger vehicle with a
GVWR of 10,000 pounds or less.

(a) Safety glazing material that
complies with 55.1.1.8 and Tests Nos. 1,
3.4, 9, 12, 15, 18, and 26 of ANS Z26.

{b} A multiple glazed unit, Class 1,
whose individual component units each
comply with paragraph (a) of this
section and which, as a whole unit,
complies with $5.1.1.8 and Tests Nos. 1
and 15 of ANS Z26.

{c) A multiple glazed unit, Class 2,
which, as a whole unit, complies with
S5.1.1.8 and Tests Nos. 1, 3, 5, 9, 12, 14,
15, 18, and 26 of ANS Z26.

$5.1.2.3 Item 2-—Safety Glazing
Material for Use Anywhere in a Truck,
Bus or Multipurpose Passenger Vehicle
With a GVWR of More than 10,000
Pounds Except Windshields. Safety
glazing material specified in paragraph
(a). {b), (c). or (d) of this paragraph may
be used anywhere in a motor vehicle
with a GVWR of 10,000 pounds except
windshields.

(a) Safety glazing material that
complies with Tests Nos. 1, 2, 3, 4, 9, 12,
and 18 of ANS Z26.

(b) Safety glazing material that
complies with $5.1.1.8 and Tests Nos. 1,
6, 7. 8, and 18 of ANS Z28.

(¢) A multiple glazed unit, Class 1,
whose individual component units
comply with the tests specified in
paragraph (a) or (b) of this section, and
which, as a whole unit, complies with
Tests Nos. 1 and 2 of ANS Z26.

(d) A multiple glazed unit, Class 2,
that complies with Tests Nos. 1, 2, 3, 5, 9,
12, 14, and 18 of ANS Z26 or Tests Nos.
1,2,3,5,6, 7, 8,14, and 18 of ANS Z26.

S5.1.2.4 Item 2A—Safety Glazing
Material for Use Anywhere in a
Passenger Car, or Truck, Bus and
Multipurpose Passenger Vehicle with a
GVWR of 10,000 Pounds or Less Except
Windshields. Safety glazing material
specified in paragraph (a). (b, {c}. or (d)
of this section, may be used anywhere in
a passenger car, or truck, bus, and
multipurpose passenger vehicle with a
GVWR of 10,000 pounds or less, except
windshields.

{a) Safety glazing material that
complies with $5.1.1.8 and Tests Nos. 1,
3,4, 9,12, and 18 of ANS Z26.

(b) Safety glazing material that
complies with $5.1.1.8 and Tests Nos. 1,
6, 7, 8, and 18 of ANS Z26.

(c) A multiple glazed unit, Class 1,
whose individual component units
comply with the tests specified in
paragraph (a) or {b) of this section, and
which, as a whole unit, complies with
$5.1.1.8 Test No. 1 of ANS Z26.

(d) A multiple glazed unit, Class 2,
that complies with S5.1.1.8 and Tests
Nos. 1, 3, 5,9, 12, 14, and 18 of ANS Z26

or $5.1.1.8 and Tests Nos. 1, 3, 5.6, 7, 8,
14, and 18 of ANS Z26.

$5.1.2.5 Item 3—Safety Glazing
Material for Use Anywhere in Motor
Vehicles Except Windshields and
Certain Specified Locations.

§5.1.2.5.1 Safety glazing material
specified in paragraph (a), (b}, (c) or (d)
of this section is Item 3 glazing and may
be used anywhere in a motor vehicle,
except as specified in 55.1.2.5.2—

(a) Safety glazing material that
complies with Tests Nos. 1, 3,4, 9, 12,
and 18 of ANS Z26.

(b) Salety glazing material that
complies with Tests Nos. 1, 6, 7, 8, and
18 of ANS Z26.

(c) A multiple glazed unit, Class 1,
whose individual component units each
comply with the tests specified in
paragraph (a) or (b} of this section, and
which, as a whole unit, complies with
Test No. 1 of ANS Z26.

(d) A multiple glazed unit, Class 2,
which, as a whole unit, complies with
Tests Nos. 1, 3, 5,9, 12, 14, and 18 of
ANS Z26 or Tests Nos. 1, 3, 5, 6, 7, 8, 14,
and 18 of ANS Z26.

$5.1.2.5.2 Item 3 glazing may not be
used in windshields and in the following
locations requisite for driving visibility:

(a) For buses and trucks with a
GVWR of more than 10,000 pounds,
glazing of windows to the immediate
right and left of the driver and in the
rearmost window if the latter is used for
driving visibility.

(b) For passenger cars, and buses and
trucks with a GVWR of 10,000 pounds or
less, glazing of all windows, including
the rear window, all interior partitions,
and all apertures created for window
purposes.

$5.1.26 Item 11C—Safety Glazing
Material for Use in Bullet Resistant
Shields in a Truck, Bus, or Multipurpose
Passenger Vehicle With a GVWR of
More than 10,000 Pounds. Bullet
resistant glazing that complies with
§5.1.2.18, and Test Nos. 2, 17, 19, 20, 21,
24, 27, 28, 29, 30, and 32 of ANS Z26 is
Item 11C glazing and may be used only
in bullet resistant shields that can be
removed from the vehicle easily for
cleaning and maintenance in & motor
vehicle with a GVWR of more than
10,000 pounds. A bullet resistant shield
may be used in areas requisite for
driving visibility only if the combined
parallel luminous transmittance with
perpendicular incidence through both
the shield and the permanent vehicle
glazing is at least 0.85 times the
transmittance of the permanent vehicle
glazing.

$5.1.2.7 Item 11D—Safety Glazing
Material for Use in Bullet Resistant
Shields in Passenger Car, or Truck, Bus
and Multipurpose Passenger Vehicle

i

with a GVWR of 10,000 Pounds ur Less.
Bullet resistant glazing that complies

‘with S5.1.1.8, §5.1.2.19, and Test Nos. 17,

19, 20, 21, 24, 27, 28, 29, 30, and 32 of
ANS Z26 is Item 11D glazing and may he
used only in bullet resistant shields that
can be removed from the motor vehicle
easily for cleaning and maintenance in a
passenger car, or truck, bus, and
multipurpose passenger vehicle with a
GVWR of 10,000 pounds or less. A bullet
resistent shield may be used in areas
requisite for driving visibility only if the
combined parallel luminous
transmittance with perpendicular
incidence through both the shield and
the permanent vehicle glazing is at least
0.85 times the transmittance required of
the permanent vehicle glazing.

$5.1.2.8 Item 12-—Rapid Plastics.
Safety plastic materials that comply
wiih Test Nos. 10, 13, 186, 18, 20, 21, and
24 of ANS Z.26, with the exception of the
test for resistance to undiluted
denatured alcohol Fermula SD No. 30.
and that comply with the labeling
requirements of 55.1.2.19, are ltem 12
glazing and may be used in a motor
vehicle only in the following specified
locations at levels not requisite for
driving visibility.

(a) Windows and doors in slide-in
campers and pick-up covers.

(b) Motorcycle windscreens below the
intersection of a horizontal plane 15
inches vertically above the lowest
seating position.

(c) Standee windows in buses.

(d) Interior partitions.

(e) Openings in the roof.

(f) Flexible curtains or readily
removable windows or in ventilators
used in conjunction with readily
removable windows.

(g) Windows and doors in motor
homes and buses, except for the
windshield and windows to the
immediate right or left of the driver.

$5.1.2.9 Item 13—Flexible plastics.
Safety plastic materials that comply
with Tests Nos. 186, 19, 20, 22, and 23 or
24 of ANS 26, with the exception of the
test for resistance to undiluted
denatured alcohol Formula SD No. 30.
and that comply with the labeling
requirements of 5§5.1.2.19 are Item 13
glazing and may be used in the
following specific locations at levels not
requisite for driving visibility.

(a) Windows except forward-facing
windows, and doors in slide-in campers
and pick-up covers.

(b) Motorcycle windscreens below the
intersection of a horizontal plane 15
inches vertically above the lowest
seating position.

(¢} Standee windows in buses.

(d} Interior partitions.
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(e) Openings in the roof.

{f) Flexible curtains or readily
removable windows or in ventilators
used in conjunction with readily
removable windows.

(g) Windows and doors in metor
hemes, except for the windshield,
forward-facing windows, and windows
to the immediate right or left of the
driver.

§5.1.2.10 Item 14—Glass-Plastics for
Use in a Truck, Bus, or Multipurpose
Pasgsenger Vehicle With a GVWR of
More than 10,000 Pounds. Glass-plastic
glazing materials that comply with the
labeling requirements 0f'55.1.2.19 and
Tests Nos. 1, 2, 3,4, 9, 12, 15, 16, 17,18,
19, 24, 26, and 28 of ANS Z26, as those
tests are modified in §5.1.2.18,
Requirements and Test Procedures for
Glass Plastics, are Item 14 glazing and
may be used anywhere in a motor
vehicle with a GVWR of more than
10,000 pounds, exoept that it may not be
used in vehicles that have no roof, or in
vehicles whose roofs are completely
removable.

$51.211 Iem 14A—Glass-Plastics
for Use in Passenger Cars, or Trucks,
Buses and Multipurpose Passenger
Vehicles with a GVWR of 10,000 Pounds
or Less. Glass-plastic glazing materials
that comply with $5.1.1.8, the labeling
requirements of $5.1.2.19, and Tests Nas.
1, 3,4, 9,12, 15, 16, 17, 18, 19, 24, 26, and
28 of ANS Z26, as those tests are
modified in 55.1.2.18, Requirements and
Test Procedures for Glass Plastics, are
Item 14A glazing and may be used
anywhere in a passenger cer, or truck,
bus and multipurpose passenger vehicle
with a GVWR of 10,000 pounds or less
subject to the requirements of 55.1.1.8,
except that it may not be used in
convertibles, in vehicles that have no
roof, ar in vehicles whose roofs are
completely removable.

S$5.1.2.12 Item 15—Annealed Glass-
Plastic for Use in all Positions in Trucks,
Buses or Multipurpose Passenger
Vehicles With a GVWR of More Than
10,000 Pounds Except the Windshield.
Glass-plastic glazing materials that
comply with Tests Nos. 1, 2, 3, 4, 8, 12,16,
17, 18, 19, 24, and 28 of ANS 728, as
those tests are modified in $5.1.2.18
Requirements and Test Procedures for
Glass-Plastics, are Htem 15 glazing and
may ‘be used anywhere in motor
vehicles with.a GVWR of more than
10,000 pourrds except the windshield.
However, these materials may not be
used in vehicles that have no roof, or in
vehicles with roofs that are completely
removable.

85.1.2.13 Item 15A—Annealed Glass-
Plastic for Use in all Positions in a
Passenger Car, or Truck, Bus and
Multipurpose Passenger Vehicle With a

GVWR of 10,000 Pounds or Less Except
the Windshield. Glass-plastic glazing
materials that comply with 55.1.1.8 and
Test Nos. 1, 3, 4,9, 12, 16, 17, 18,19, 24,
and 28 of ANS Z28, as those tests are
modified in 55.1.2.18 Requirements and
Test Procedures for Glass-Plastics, are
Item 15A glazing and may be used
anywhere in passenger cars, or trucks,
buses and multipurpose passenger
vehicles with a GVWR of 10,000 pounds
or less except the windshield. However,
these materials may not be used in
convertibles, in vehicles that have no
roof, or in vehicles with roofs that are
completely removable.

$5.1.2.14 TItem 15B—Tempered Glass-
Plastic for Use in all Positions in a
Truck, Bus or Multipurpose Passenger
Vehicle With a GVWR of More Than
10,000 Pounds Except the Windshield.
Glass-plastic glazing materials that
comply with Tests Nos. 1, 2, 3,4, 6, 7, 8,
186, 17, 18, 19, 24, and 28 of ANS Z26, as
those tests are modified in §5.1.2.18,
Requirements and Test Procedures for
Glass-Plastics, are Item 15B glazing and
may be used anywhere in a motor
vehicle with a GVWR of more than
10,000 pounds except the windshield. In
addition, these materials may not be
used in convertibles, in vehicles that
have no roof or in vehicles with roofs
that are completely removable.

$5.1.2.15 Item 15C—Tempered Glass-
Plastic for Use in all Positions in a
Passenger Car, or Truck, Bus and
Multipurpose Passenger Vehicle With a
GVWR of 10,000 Pounds or Less Except
the Windshield. Glass-plastic glazing
materials that comply with $5.1.1.8 and
with Tests Nos. 1, 3, 4, 8,7, 8, 16, 17, 18,
19, 24, and 28 of ANS Z28, as those tests
are modified in §5.1.2.18, Requirements
and Test Procedures for Glass-Plastics,
are Item 15C glazing and may be used

. anywhere in a passenger car, or truck,

bus and multipurpose passenger vehicle
with a GVWR of 10,000 pounds or less
except the windshield. In additien, these
materials may not be used in vehicles
that bave no reof or in vehicles with
roofs that are completely remowvable.

55.1.2.18 Iltem 16A—Annealed Class-
Plastic far Use in all Positions in a
Vehicle Not Requisite for Driving
Visibility. Glass-plastic glazing
materials that comply with Test Nos. 3,
4,9,12,16, 10, 24, and 28 of ANS 226, as
those teste are modified in $5.1.2.18
Requirements and Test Procedures for
Glass-Plastics, are Item 16A glazing and
may be used in a motor vehicle in all
locations not requisite for driving
visibility.

$5.1.217 Item 16B—Tempered Glass-
Plastic for Use in all Positions in a
Vehicle Not Requisite for Driving
Visibility. Glass-plastic glazing

materials that comply with Test Nos. 3,
4, 6, 7, 8, 16, 19, 24, and 28 of ANS Z26,
as those tests are meodified in 551.2.18
Requirements and Test Procedures Tor
Glass-Plastics, are Item 16B glazing and
may be used in a motor vehicle in all
locations not requisite for driving
visibility.

$5.1.2.18 Requirements and Test
Procedures for Glass-Plastics.

{a) Tests Nos. 8,7, 8, 9,12, 16, and 18
of ANS 726 shall be conducted on the
glass side of the specimen, i.e., the
surface which would face the exterior of
the vehicle. Test Nos. 17, 19, 24, and 26
of ANS Z26 shall be conducted on the
plastic side of the specimen, i.e., the
surface which would face the interior of
the vehicle. Test No. 15 of ANS Z26 shall
be conducted with the glass side of the
glazing facing the illuminated box and
the screen, respectively. For Test No. 19
of ANS Z28, add the following to the
specified list: An aqueous solution of
isopropanol and glycol ether solvents in
concentration no greater than 10% or
less than 5% by weight and ammenium
hydroxide no greater than 5% or less
than 1% by weight, simulating typical
commercial windshield cleaner.

(b) Glass-plastic specimens shall be
exposed 10 an ambient air temperature
of —40 °C (x5 °C), which is equivalent
to —40 °F {9 °F), for a period of 6
hours at the commencement of Test No.
28 of ANS Z28, rather than at the initial
temperature specified in that test. After
testing, the glass-plastic specimens shall
show no evidence of cracking, clouding,
delaminating, or other evidence of
deterioration.

(c) Glass-plastic specimens tested in
accordance with Test No. 17 of ANS Z26
shall be carefully rinsed with distilled
water following the abrasions procedure
and wiped dry with lens paper. After
this procedure, the arithmetic means of
the percentage of light scattered by the
three specimens ae a result of abrasion
shall not exceed 4.0 percent.

55.1.2.Y9 Labeling about Cleaning
Instructions.

{a) Each manufacturer of glazing
materials designed to meet the
requirements of $5.1.2.8, §5.1.2.7,
$5.1.2.8, $5.1.2.9, §5.1.2.10, $5.1.2.11,
$5.1.2.12, 85.1.2.13, $5.1.2.14, 85.1.2.15,
$5.1.2.16, .and $5.1.2.17, shall affix a
label, removable by hand without tools,
to each item of such glazing material.
‘The label shall identify the product
invelved, specify instructions and agents
for cleaning the material that will
minimize the lass of transparency, and
imstructions for removing frost and doe,
and, at the option of the manufacturer,
refer owners to the vehicles's Owner’s
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Manual for more specific cleaning and
other instructions.

(b) Each manufacturer of glazing
materials designed to meet the
requirements of paragraph $5.1.2.18 may
permanently and indelibly mark the
lower center of each item of such glazing
material, in letters not less than 3/16
inch nor more than 1/4 high, the
following words: Glass Plastic
Material—See Owner's Manual for Care
Instructions.

7. In § 571.205, $6.1 would be revised
and $6.1.1 through $6.1.2.3 would be
added to read as follows:

$6.1 Each prime glazing material
manufacturer shall legibly and
permanently mark in letters and
numerals at least 0.070 inch (1.78 mm) in
height, glazing materials manufactured
by him with the information specified in
$6.1.1 and in the locations specified in
S6.1.2.

$6.1 Glazing material shall be
marked with the information set forth in
$6.1.1.1 through S6.1.1.5. Any section of
safety glazing material cut from a piece
of safety glazing material marked by the
manufacturer in accordance with this
section shall be marked with the same
words, designation, characters, and
numerals as the piece from which it was
cut.

$6.1.1.1 The manufacturer's
distinctive designation or trademark.

$6.1.1.2 The words “American
National Standard” or the characters
IIAS-Y'

$6.1.1.3 The “Item number” as
specified in $5.1.2.1 through $5.1.2.17.

$6.1.14 A model number that
identifies the type of construction of the
glazing material.

$6.1.1.5 In addition to the other
required markings, following the letters
AS and the Item number, bullet-resisting
glazing shall be marked with one of the
following Type designations: Type MP,
Type HP, Type SP, and Type RR.

$6.1.2 The information set forth in
$6.1.1.1 through $6.1.1.5 shall be located
as follows—

$6.1.21 The Item number in $6.1.1.3
shall be immediately adjacent to
“American National Standard” or “AS".

56.1.2.2 The characters, or the words
for which they stand, and the numerals
as prescribed in $6.1.1.2, $6.1.1.3, and
$6.1.1.4 shall be in close proximity to,
but outside of and separate from, the
manufacturer's distinctive designation
or trademark.

$6.1.2.3 If the manufacturer’s code or
date markings are used outside the
trademark, they shall be separated from
any other letters or characters by a
space or hyphen to avoid confusion.

8. In § 571.205, $6.2 would be revised
to read as follows:

86.2 Each prime glazing material
manufacturer shall certify each piece of
glazing material that is designed as a
component of any specific model of
motor vehicle or camper, by adding to
the mark required by section S6.1, in
letters and numerals of the size
specified in section $6.1;

(a) The symbol “DOT;”

{b) A manufacturer's code mark,
which will be assigned by NHTSA on
the written request of the manufacturer;
and

(c) A number which represents the
maximum installation angle at which the
manufacturer is certifying that the
glazing will meet the luminous
transmittance requirements of 55.1.1.8 of
this standard when tested in accordance
with the test procedures of $5.1.1.8.1 and
the test conditions of $5.1.1.8.2 of this
standard.

9. In § 571.205, S6.4 would be revised
to read as follows:

S$6.4 Each manufacturer or
distributor who cuts a section of glazing
material to which this standard applies,
for use in a motor vehicle or camper,
shall mark that material in accordance
with section S8.1.

Issued on January 10, 1992.
Barry Felrice,
Associate Administrator for Rulemaking.
{FR Doc. 92-1465 Filed 1-21-92; 8:45 am}
BILLING CODE 4910-59-M

INTERSTATE COMMERCE
COMMISSION

49 CFR Part 1057
[Ex Parte No. MC-203]

Petition to Amend 49 CFR Part 1057
Lease and Interchange of Vehicles

AGENCY: Interstate Commerce
Commission.

ACTION: Notice of proposed rulemaking.

SUMMARY: The Commission is proposing
to amend its written lease requirements
at 49 CFR 1057.12(c). The purpose of the
proposed amendment is to give notice to
the courts and the States workers’
compensation and other administrative
tribunals that it is not the intention of
the Commission's regulations to define
or affect the agency relationship
between a motor carrier lessee and an
independent owner-operator lessor by
requiring that a lease provide for the
lessee's ““exclusive possession, control,
and use” of the equipment provided by
the lessor. Any interested person may
file a comment in this proceeding.
DATES: Comments are due on or before
February 21, 1992.

ADDRESSES: Send an original and 10
copies of comments referring to Ex Parte
No. MC-203 to: Office of the Secretary,
Case Control Branch, Interstate
Commerce Commission, Washington,
DC 20423.

FOR FURTHER INFORMATION CONTACT:
Richard Hartley, (202) 927-5319 or
Richard Felder, (202) 927-5313. [TTD for
hearing impaired: (202) 927-5721}

SUPPLEMENTARY INFORMATION: At the
request of the Interstate Truckload
Carriers Conference and the American
Trucking Associations, Inc., the
Commission is instituting a proposed
rulemaking proceeding to consider
amending the regulations dealing with
written lease requirements at 49 CFR
1057.12(c), Exclusive possession and
responsibilities, by inserting a new
paragraph (4) as set forth below.

Additional information is contained in
the Commission’s decision. To obtain a
copy of the full decision, write to, call,
or pick up in person from: Office of the
Secretary, room 2215, Interstate
Commerce Commission, Washington,
DC 20423. Telephone: (202) 927-7428.
[Assistance for the hearing impaired is
available through TDD services (202)
927-5721.)

Environmental and Energy
Considerations

We preliminarily conclude that the
proposed action will not significantly
affect either the quality of the human
environment or the conservation of
energy resources.

Initial Regulatory Flexibility Analysis

The Commission preliminarily
concludes that these rules will not have
a significant economic impact upon a
substantial number of small entities.

List of Subjects in 49 CFR Part 1057

Motor carriers, Reporting and
recordkeeping requirements.

Decided: January 13, 1992.

By the Commission, Chairman Philbin, Vice
Chairman Emmett, Commissioners Simmons,
Phillips, and McDonald.

Sidney L. Strickland, Jr.,
Secretary.

For the reasons set forth in the
preamble, title 49, chapter X, part 1057
of the Code of Federal Regulations is
proposed to be amended as follows:

PART 1057—LEASE AND
INTERCHANGE OF VEHICLES

1. The authority citation for part 1057
continues to read as follows:

Authority: 49 U.S.C. 11107 and 10321; 5
U.S.C. 553.
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2.1In § 1057.12 a new paragraph {c){4) (4) Nothing in the provisions required  relationship may exist wien a carrier
is proposed to be added to read as by paragraph (c)(1) of this section is lessee complies with 49 U.S.C. 11107 and
follows: intended to affect the agency attendant administrative requirements

relationship between the lessor or driver  « N . * N

rovided by the lessor and the . .
guthorizegst,:arrier loasee. An [FR Doc. 92-1507 Filed 1-21-92; 8:45 am|

(c* * * independent contracter or employment ~ BILING COBE 005-04-M

§ 1057.12 Written lease requirements.
*

* * * *
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DEPARTMENT OF AGRICULTURE

Agricultural Marketing Service
[Docket No. FV-91-751]

Announcement of Public Meetings To
Receive Information on the Effect of
Grade Standards for Fruits and
Vegetables on Pesticide Use

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Notice of public mentings.

SUMMARY: Notice is hereby given that
two public meetings will be held to
provide information to the U.S.
Department of Agriculture (Department)
on whether grade standards or related
Department regulations governing the
appearance of fresh fruits and
vegetables affect pesticide use.
Interested parties are invited to submit
written comments to the Department
and/or present oral comments at the
meetings with respect to completed and
ongoing research on this subject, as well
as views on the need for additional
research,
DATES: One public meeting will begin at
8:30 a.m., E.S.T. on March 12, 1992, and
continue if necessary on March 13, 1992,
in the Key Biscayne Room, Miami
Airport Hilton and Marina, 5101 Blue
Lagoon Drive, Miami, Florida 33126;
telephone (305) 262-1000. A second
public meeting will begin at 8:30 a.m.,,
P.S.T. on March 19, 1992, and continue if
necessary on March 20, 1992, in the
Windsor Room, Grosvenor Hotel, 380 S.
Airport Boulevard, San Francisco,
California 94080; telephone (415) 873-
3200.

Written comments must be received
by April 3, 1992.
ADDRESSES: Written comments should
be sent to: Fruit and Vegetable Division,
room 2077-S, AMS, USDA, P.O. Box
96456, Washington, DC 200906456,
Attention: Sharon E. Bomer. Two copies
of all material should be submitted.

Written comments received will be
available for public inspection at room
2077-South Building, Fruit and Vegetable
Division, AMS, USDA, 14th and
Independence Avenue SW, Washington,
DC, during regular business hours.

FOR FURTHER INFORMATION CONTACT:
Sharon E. Bomer, Fruit and Vegetable
Division, AMS, USDA, P.O. Box 96456,
room 2077-S, Washington, DC 20090-
6456; telephone: (202) 720-2945, or
Marlene Betts, Fresh Products Branch,
Fruit and Vegetable Division, AMS,
USDA, P.O. Box 96456, Room 2064-S,
Washington, DC 20090-6456: telephone:
(202) 720-2188.

SUPPLEMENTARY INFORMATION: Section
1352 of the Food Agriculture,
Conservation, and Trade Act of 1990,
Public Law 101-624, (7 U.S.C. 1622 note),
hereinafter referred to as FACTA,
requires the Secretary of Agriculture to
conduct research to examine the effects
of grade standards and other
regulations, as developed and
promulgated pursuant to the
Agricultural Marketing Act of 1946 (7
U.S.C. 1621 et seq.) and other statutes
governing cosmetic appearance, on
pesticide use in the production of
perishable commodities. The Conference
Report accompanying the Agriculture,
Rural Development, Food and Drug
Administration, and Related Agencies
Appropriations Bill, 1992 (Pub. L. 101-
142) states that the Agricultural
Marketing Service is expected to report
by March 1992 on the need for
additional research on whether grade
standards and other regulations
governing cosmetic appearance affect
pesticide use in the production of
perishable commodities. As part of the
report, AMS is expected to identify
existing research that is completed or
ongoing in this regard.

For the purposes of this activity,
“perishable commodity” shall be
defined as fresh fruits and vegetables.
The definition of “‘cosmetic appearance”
shall be as defined in section 1351 of the
FACTA as meaning “the exterior
appearance of an agricultural
commodity including changes to that
appearance resulting from superficial
damage or other alteration that do no
significantly affect yield, taste, or
nutritional value.”

In order to complete this report, the
Department is conducting a literature
review of completed and ongoing
research. The Department will also

conduct two public meetings. The
purpose of the meetings is for the
Department to obtain information on
completed and ongoing research as well
as views on what research is needed on
this subject.

The Department specifically seeks
information on:

(1) Studies of the effect that Federal
grade standards (or other related
Department regulations affecting
appearance) have on pesticide use in
fruit and vegetable production;

(2) Studies on the purpose and use of
specific pesticides used in fruit and
vegetable production by commodity;

(3) Studies on the effect, if any, of
reducing the emphasis on appearance in
grade standards and other regulations
on crop yield, pesticide use, the
adoption of agriculture practices that
result in reduced pesticide use, water
quality, and production and marketing
costs;

{4) Marketing studies on where, how
and to what extent USDA, State and
private grade standards are used;

{5) Consumer studies identifying
acceptable levels of quality for fruits
and vegetables; and

(6) Studies of the impact on the
produce industry's international
competitiveness should appearance
factors in Federal grade standards or
related Department regulations be
changed. The Department also seeks
views on what additional research is
needed on this subject.

An official of the Department will
preside over the meetings. Those
wishing to make oral comments must
register by 2 p.m. of the first day of each
meeting in each location. A time
limitation of ten minutes for each
commenter will be imposed. Questions
from the audience will not be permitted,
although the presiding official may ask
questions for purposes of clarification.

A written transcript of the meeting
will be taken. Copies may be obtained
by contacting the reporting service at
the meeting.

Written comments will be accepted
through April 3, 1992. Comments
received will be available for public
inspection in the Fruit and Vegetable
Division (address above} during regular
business hours.

{Authority: Sections 1351-1354; 104 Stat.
3566-7)
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Dated: January 186, 1992,
Daniel Haley,
Administrator.
[FR Doc. 92-1512 Filed 1-21~82; 8:45 am]
BILLING CODE 3410-02-M

COMMISSION ON CIVIL RIGHTS

Vermont Advisory Committee; Agenda
and Public Meeting

Notice is hereby given, pursuant to the
Rules and Regulations of the U.S.
Commission on Civil Rights, that a
meeting of the Vermont Advisory
Committee to the Commission will be
convened at 9:30 a.m. on Monday,
February 10, 1992, in Memorial Lounge
of the Waterman Building, 85 South
Prospect Street, at the University of
Vermont in Burlington, Vermont, and
adjourn at 4 p.m.

The purpose is to hold an informal
fact-finding meeting to review the topic,
“Sources of Bias-Related Tensions on
College Campuses and Approaches to
Reducing Racial/Religious Bigotry
Affecting Campuses.” The main
speakers are expected to represent the
administrations, student bodies,
faculties, and campus security forces of
the University of Vermont and
Middlebury College. Other speakers will
include law enforcement officials and
other experts.

Persons desiring additional
information, or planning a presentation
to the Advisory Committee, should
contact Chairperson Samuel B. Hand
(802/656-3180, 656-4489) or Eastern
Regional Division Director John L
Binkley {202/523-5264; TDD 202/376—
8117). Hearing impaired persons who
will attend the meeting and require the
services of a sign language interpreter
should contact the Eastern Regional
Division at least five (5) working days
before the scheduled date of the
meeting.

The meeting will be conducted
pursuant to the Rules and Regulations of
the Commission.

Dated at Washington, DC, January 9, 1992.
Carol-Lee Hurley,
Chief, Regional Programs Coordination Unit.
[FR Doc. 92-1451 Filed 1-21-92; 8:45 am]
BILLING CODE 6335-01-M

DEPARTMENT OF COMMERCE

Agency Information Collection Under
Review by the Office of Management
and Budget (OMB)

DOC has submitted to OMB for
clearance the following proposal for

collection of information under the
provisions of the Paperwork Reduction
Act (44 U.S.C. chapter 35).

Agency: Bureau of Export
Administration.

Title: Humanitarian License.

Form Number: Agency—EAR section
773.5; OMB Control No. 0694-0033.

Type of Request: Extension of the
expiration date of a currently approved
collection.

Burden: Four respondents; 32
reporting/recordkeeping hours. Average
hours per respondent 1% hour.

Needs and Uses: The information
required under this regulation is
necessary to monitor the shipment and
distribution of donations to meet basic
human needs to embargoed
destinations. Basic human needs are
those requirements essential to
individual well-being: health, food,
clothing, shelter, and education. The
respondents are comprised of private
and voluntary charitable organizations.

Affected Public: Non-profit
institutions.

Frequency: On occasion.

Respondent's Obligation: Required to
obtain or retain a benefit.

OMB Desk Officer: Gary Waxman,
395-7340.

Copies of the above information
collection proposal can be obtained by
calling or writing DOC Clearance
Officer, Edward Michals, (202) 377-3271,
Department of Commerce, room 5327,
14th and Constitution Avenue, NW.,
Washington, DC 20230.

Written comments and
recommendations for the proposed
information collection should be sent to
Gary Waxman, OMB Desk Officer, room
3208 New Executive Office Building,
Washington, DC 20503.

Dated: January 14, 1992.

Edward Michals,

Departmental Clearance Officer Office of
Management and Organization.

[FR Doc. 92-1480 Filed 1-21-92; 8:45 am)
BILLING CODE 3510-CW-M

Agency Information Collection Under
Review by the Office of Management
and Budget (OMB)

DOC has submitted to OMB for
clearance the following proposal for
collection of information under the
provisions of the Paperwork Reduction
Act (44 U.S.C. chapter 35).

Agency: Bureau of Export
Administration.

Title: Notification of Commercial
Invoices That Do Not Contain a
Destination Control Statement.

Form Number: Agency—EAR section
786.8.

Type of Request: Extension of the
expiration date of a currently approved
collection.

Burden: 20 respondents; 11 reporting/
recordkeeping hours. Average time per
respondent is 30 minutes for reporting
and 1 minute for recordkeeping.

Needs and Uses: This collection is the
written request and/or written
assurance that a destination control
statement is entered on a commertcial
invoice covering U.S. exports. The U.S.
exporter is responsible for this
requirement that ensures that U.S.
exports go only to legally authorized
destinations.

Affected Public: Businesses or other
for-profit institutions; small business or
organizations.

Frequency: On occasion.

Respondent’s Obligation: Required to
obtain or retain a benefit.

OMB Desk Officer: Gary Waxman,
395-7340.

Copies of the above information
collection proposal can be obtained by
calling or writing DOC Clearnace
Officer, Edward Michals, (202) 377-3271,
Department of Commerce, room 5327,

" 14th and Constitution Avenue, NW.,

Washington, DC 20230.

Written comments and
recommendations for the proposed
information collection should be sent to
Gary Waxman, OMB Desk Officer, room
3208 New Executive Office Building,
Washington, DC 20503.

Dated: January 14, 1992.
Edward Michals,

Departmental Clearance Officer, Office of
Management and Organization.

[FR Doc. 92-1481 Filed 1-21-92; 8:45 am]
BILLING CODE 3510-CW-M

Agency Information Collection Under
Review by the Office of Management
and Budget (OMB)

DOC has submitted to OMB for
clearance the following proposal for
collection of information under the
provisions of the Paperwork Reduction
Act (44 U.S.C. chapter 35).

Agency: Bureau of Export
Administration.

Title: Report on Unscheduled
Unloading.

Form Number: Agency—EAR section
786.5(b); OMB Control No. 0694-0040.

Type of Request: Extension of the
expiration date of a currently approved
collection.

Burden: 1 respondent; 1 reporting
hour. Average time per respondent is 1
hour.

Needs and Uses: This collection is the
report required by the carrier exporting
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controlled goods or technology when it
is necessary to unload the cargo at a
destination other than that shown on the
Shipper’s Export Declaration.

Affected Public: Businesses or other
for-profit institutions; small business or
organizations.

Fregquency: On occasion.

Respondent’s Obligation: Required to
obtain or retain a benefit.

OMB Desk Officer: Gary Waxman,
395-7340.

Copies of the above information
collection proposal can be obtained by
calling or writing DOC Clearance
Officer, Edward Michals, (202} 377-3271,
Department of Commerce, room 5327,
14th and Constitution Avenue, NW.,
Washington, DC. 20230.

Written comments and
recommendations for the proposed
information collection should be sent to
Gary Waxman, OMB Desk Officer, room
3208 New Executive Office Building,
Washington, DC 20503.

Dated: January 4, 1992.
Edward Michals,

Departmental Cleerance Officer Office of
Management and Organization.

[FR Doc. 92-1482 Filed 1-21-92; 8:45 am)
BILLING CODE 3510-CW-M

Agency information Coliection Under
Review by the Office of Management
and Budget (OMB)

DOC has submitted to OMB for
clearance the following proposal for
collection of information under the
provisions of the Paperwork Reduction
Act (44 U.S.C. chapter 35).

Agency: Bureau of Export
Administration.

Title: Application for Transfer of
Licenses to Another Party.

Form Number: Agency—EAR section
772.13; OMB—Control No. 0694-0051.

Type of Request: Extension of the
expiration date of a currently approved
collection.

Burden: 20 respondents; 18 reporting/
recordkeeping hours. Average time per
respondent is 30 minutes for reporting
and 1 minute for recordkeeping.

Needs and Uses: This collection of
information is necessary to approve the
transfer of outstanding validated export
licenses from the original licensee to
another party.

Affected Public: Business or other for-
profit institutions; small business or
organizations.

Frequency: On occasion.

Respondent's obligation: Reguired to
obtain or retain a benefit.

OMB Desk Officer: Gary Waxman,

395-7340.

Copies of the above information
collection proposal can be obtained by
calling or writing DOC Clearance
Officer, Edward Michals, (202) 377-3271,
Department of Commerce, room 5327,
14th and Constitution Avenue, NW.,
Washington, DC 20230.

Written comments and
recommendations for the proposed
information collection should be sent to
Gary Waxman, OMB Desk Officer, room
3208 New Executive Office Building,
Washington, DC 20503.

Dated: January 14, 1992
Edward Michals,

Departmental Clearance Officer, Office of
Management and Organization.

[FR Doc. 92-1483 Filed 1-21-82; 8:45 am)
BILLING CODE 93-1483-M

Bureau of Export Administration

Sensors Technical Advisory
Committee; Partially Closed Meeting

A meeting of the Sensor Technical
Advisory Committee will be held
February 11, 1992, 9 a.m., in the Herbert
C. Hoover Building, room 1617F, 14th &
Penngylvania Avenue, NW,,
Washington, DC. The Committee
advises the office of Technology and
Policy Analysis with respect to technical
questions that affect the level of export
controls applicable to sensors and
related equipment and technology.

Agenda
General Session

1. Opening remarks by the Chairman.

2. Presentation of papers or comments
by the public.

3. Discussion of COCOM Core List 6
{Sensors) export controls.

4. Discussion of nuclear nonproliferation
and missile tech controls relating to
Core List 6.

Executive Session

5. Discussion of matters properly
classified under Executive Order
123586, dealing with the U.S. and
COCOM control program and
strategic criteria related thereto.

The General Session of the meeting
will be open to the public and a limited
number of seats will be available. To the
extent that time permits, members of the
public may present oral statements to
the Committee. Written statements may
be submitted at any time before or after
the meeting. However, to facilitate
distribution of public presentation
materials to the Committee members,
the Committee suggests that presenters
forward the public presentation
materials two weeks prior to the

meeting date to the following address:
Lee Ann Carpenter, TAC Staff/BXA /rm.
1621, U.S. Department of Commerce,
14th & Pennsylvania Ave., NW.,
Washington, DC 20230.

The Assistant Secretary for
Administration, with the concurrence of
the General Counsel, formally
determined on January 5, 1990, pursuant
to section 10{d) of the Federal Advisory
Committee Act, as amended, that the
series of meetings of the Committee and
of any Subcommittees therefore, dealing
with the classified materials listed in 5
U.S.C., 552b{c}(1) shall be exempt from
the provisions relating to public
meetings found in section 10(a}(1) and
(a) (3), of the Federal Advisory
Committee Act. The remaining series of
meetings or portions thereof will be
open to the public.

A copy of the Notice of Determination
to close meetings or portions of meetings
of the Committee is available for public
inspection and copying in the Central
Reference and Records Inspection
Facility, room 6628, U.S. Department of
Commerce, Washington, DC 20230. For
further information or copies of the
minutes, contact Lee Ann Carpenter on
(202) 377-2583.

Dated: January 16, 1992.

Betty Anne Ferrell,

Director, Technical Advisory Committee
Staff.

[FR Dac. 92-1543 Filed 1-21-92; 8:45 am]
BILLING CODE 3510-0T-M

International Trade Administration
[C-535-001]

Cotton Shop Toweis from Pakistan;
Preliminary Results of Countervalling
Duty Administrative Review

AGENCY: International Trade
Administration/Import Administration
Department of Commerce.

ACTION: Notice of preliminary results of
countervailing duty administrative
review.

SUMMARY: The Department of
Commerce has conducted an
administrative review of the
countervailing duty order on cotton shep
towels from Pakistan for the period
January 1, 1990 through December 31,
1990. We preliminarily determine the
total bounty or grant to be 12.74 percent
ad valorem for Eastern Textiles Ltd.,
12.93 percent ad valorem for Hilal
Corporation Ltd., 11.78 percent ad
valorem for Mohsin Brothers and 6.88
percent ad valorein for all other
companies. We invite interested parties
to comment on these preliminary results.
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EFFECTIVE DATE: January 22, 1992.

FOR FURTHER INFORMATION CONTACT:
Christopher Beach or Maria MacKay,
Office of Countervailing Compliance,
International Trade Administration, U.S.
Department of Commerce, Washington,
DC 20230; telephone: (202) 377-2786.

SUPPLEMENTARY INFORMATION:
Background

On March 8, 1991, the Department of
Commerce (the Department) published
in the Federal Register a notice of
“Opportunity to Request Administrative
Review" (56 FR 9938) of the
countervailing duty order on cotton shop
towels from Pakistan (49 FR 8974; March
9, 1984). On March 12, 1991, Milliken &
Company, the petitioner, requested an
administrative review of the order. We
published the initiation on April 18, 1991
(56 FR 15856). The Department has now
conducted that administrative review in
accordance with section 751 of the Tariff
Act of 1830, as amended (the Tariff Act).
The Department published the final
results of the last administrative review
on June 24, 1991 (56 FR 28740).

Scope of Review

Imports covered by this review are
shipments of Pakistani cotton shop
towels. During the review period, such
merchandise was classifiable under item
number 6307.10.20 of the Harmonized
Tariff Schedule (HTS). The HTS item
number is provided for convenience and
Customs purposes. The written
description remains dispositive.

The review covers the period January
1, 1990 through December 31, 1990,
sixteen companies and five programs.

Calculation Methodology for
Assessment and Cash Deposit Purposes

In calculating the benefits received
during the review period, we followed
the methodology described in 19 CFR
355.22(d). First we calculated a country-
wide rate, weight-averaging the benefits
received by the sixteen companies
subject to review to determine the
overall subsidy from all countervailable
programs benefitting exports of the
subject merchandise to the United
States. Our analysis next requires that
we examine the aggregate ad valorem
rate calculated for each company
combining all countervailable programs,
in order to determine whether individual
company rates differed significantly
from the weighted-average country-wide
rate. Based on these calculations, we
preliminarily determine that three
companies received aggregate benefits
which were five percentage points
greater than the weighted-average
country-wide rate (significantly different

within the meaning of 19 CFR
355.22(d)(3)(i)}). These three companies
must be treated separately for
assessment and cash deposit purposes.

The remaining thirteen companies
received aggregate benefits from all
countervailable programs combined
which were not significantly different
from the weighted-average country-wide
rate; their rates were used in the
calculation to establish the “all other”
rate for the review period.

Analysis of Programs
(1) Export Financing

The Export Finance Scheme (EFS),
which is administered by the State Bank
of Pakistan, grants short-term loans at
below-market interest rates to
exporters. The EFS has two parts. Under
Part I, exporters may obtain financing
on specific letters of credit or
irrevocable contracts. Under Part I,
exporters may establish a credit line
amounting to 33 percent of the value of
the previous year’s exports. During the
current year, a company must export
merchandise for a total value equivalent
to three times the amount of financing
obtained under Part II. The exports used
to obtain financing under Part I may not
be used to satisfy the export
performance requirement under Part I1.
If exports fall short of the Part II
requirement, there is an interest penalty
of 20 percent.

During the review period, shop towel
exporters made interest payments on
loans obtained under Parts I and II of
the EFS. The loans had an interest rate
of 6 or 7 percent, and the term of the
loans varied from three to twelve
months. We used as our commercial
benchmark the comparable commercial
rate of 16 percent which was reported
by certain companies in the
questionnaire response. Because this
program provides loans only to
exporters at less than commercial rates,
we preliminarily determine that it is
countervailable.

To calculate the benefit, we took the
difference between the actual interest
paid and the interest that would have
been paid if the loans had been obtained
at commercial rates. Since EFS loans
can be tied to exports to specific
countries, we divided each firm’s
interest benefit on loans obtained for
exports to the United States by the
value of its exports to the United States.
We then weight-averaged the result by
each firm's share of total exports of the
subject merchandise to the United
States. On this basis, we preliminarily
determine the benefit from this program
during the review period to be 7.80
percent ad valorem for Eastern Textiles

Ltd., 3.83 percent ad valorem for Hilal
Corp., 2.68 percent ad valorem for
Mohsin Brothers and 1.78 percent ad
valorem for all other companies.

(2) Excise Tax, Sales Tax, and Customs
Duty Rebate Programs

The Central Bureau of Revenue
administers the rebate of excise taxes,
customs duties and sales taxes on both
domestic and imported inputs used in
exported products. During the review
period, the excise tax rebate was 3.80
percent, the sales tax rebate was 0.11
percent, and the customs duty rebate
was 0.37 percent. All the rebates were
calculated on the basis of the f.o.b.
value of exports.

The Government of Pakistan failed to
provide any documentation linking the
amount of these rebates to actual
indirect taxes included in the cost of
production for shop towels. Therefore,
we preliminarily determine that the
Government of Pakistan pays these
rebates without regard to specific duties
and taxes incurred in the production of
shop towels and that the full amount of
the rebates is countervailable because
the rebates are contingent upon export
performance.

These cash rebates are earned on a
sale-by-sale basis, and a firm can
precisely calculate the amount of rebate
it will receive for each export sale at the
moment the sale is made. Because the
amount of these rebates is known at the
time of export, we calculate the benefit
from these programs on a credit-as-
earned basis. Using the rates applicable
to cotton shop towel exports during the
review period, we preliminarily
determine the benefit from these
programs to be 4.28 percent ad valorem
for all companies during the review
period.

(3) Income Tax Reductions

The Government of Pakistan provides
firms with a maximum 50-percent
reduction of taxes on income generated
from exports. The percenage of the
reduction depends on the size of the
company and the form of business
ownership. Because this program is
contingent upon export performance, we
preliminarily determine that it is
countervailable.

Seven companies responded that they
used this program during the review
period. Six companies responded that
they did not use this program and three
companies did not provide a response.
For the three companies that did not
respond to the questionnaire, we
assumed that they received benefits
from this program and used as the best
information available (“BIA") the
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highest rate calculated (4.82 percent) for
any company that used this program
and provided complete information in
the questionnaire response. Of these
three BIA companies, two received
separate rates for this program because
their aggregate benefits were
significantly different from the
weighted-average country-wide rate. On
this basis, we preliminarily determine
the benefit during the review period to
be 0.66 percent ad valorem for Eastern
Textiles Ltd., 4.82 percent ad valorem
for Hilal Corp., 4.82 percent ad valorem
for Mohsin Brothers and 0.82 percent ad
valorem for all other companies.

(4) Other Programs

We examined the following programs
and preliminarily determine that
exporters of cotton shop towels did not
use them during the review period:

a. Import Duty Rebates; and
b. Export Credit Insurance.

Preliminary Results of Review

As a result of our review, we
preliminarily determine the total bounty
or grant during the period January 1,
1990 through December 31, 1990 to be
12.74 percent ad valorem for Eastern
Textiles Ltd., 12.93 percent ad valorem
for Hilal Corporation Ltd., 11.78 percent
ad valorem for Mohsin Brothers and 6.68
percent ad valorem for all other
companies.

The Department intends to instruct
the Customs Service to assess
countervailing duties of 12.74 percent of
the f.0.b. invoice price on shipments
from Eastern Textiles Ltd., 12.93 percent
of the f.0.b. invoice price on shipments
from Hilal Corporation Ltd., 11.78
percent on shipments from Mohsin
Brothers and 6.88 percent of the f.0.b.
invoice price on shipments of this
merchandise from all other companies
exported on or after January 1, 1990 and
on or before December 31, 1990.

Further, the Department intends to
instruct the Customs Service to collect
cash deposits of estimated
countervailing duties, as provided by
section 751{a}(1) of the Tariff Act, of the
f.0.b. invoice price on all merchandise
entered, or withdrawn from warehouse,
for consumption on or after the date of
publication of the final results of this
review at the rate of 12.74 percent for
Eastern Textiles Ltd., 12.93 percent for
Hilal Corporation Ltd., 11.78 percent for
Mohsin Brothers and 6.88 percent for all
other companies.

Parties to the proceeding may request
disclosure of the calculation
methodology and interested parties may
request a hearing not later than 10 days
after the date of publication of this
notice. Interested parties may submit

written arguments in case briefs on
these preliminary results within 30 days
of the date of publication. Rebuttal
briefs, limited to arguments raised in
case briefs, may be submitted seven
days after the time limit for filing the
case brief. Any hearing, if requested,
will be held seven days after the
scheduled date for submission of
rebuttal briefs. Copies of case briefs and
rebuttal briefs must be served on
interested parties in accordance with 19
CFR 355.38(e).

Representatives of parties to the
proceeding may request disclosure of
proprietary information under
administrative protective order no later
than 10 days after the representative's
client or employer becomes a party to
the proceeding, but in no event later
than the date the case briefs, under
§ 355.38(c), are due.

The Department will publish the final
results of this administrative review
including the results of its analysis of
issues raiged in any case or rebuttal
brief or at a hearing.

This administrative review and notice
are in accordance with section 751(a)(1)
of the Tariff Act (19 U.S.C. 1675(a)(1)}
and 19 CFR 355.22.

Dated: January 13, 1992.
Alan M. Dunn,

Assistant Secretary for Import
Administration.

{FR Doc. 92-1545 Filed 1-21-92; 8:45 am)
BILLING CODE 3510-DS-M

Export Trade Certificate of Review
ACTION: Notice of application.

sSuMMARY: The Office of Export Trading
Company Affairs, International Trade
Administration, Department of
Commerce, has received an application
for an Export Trade Certificate of
Review. This notice summarizes the
conduct for which certification is sought
and requests comments relevant to
whether the Certificate should be
issued.

FOR FURTHER INFORMATION CONTACT:
George Muller, Director, Office of Export
Trading Company Affairs, International
Trade Administration, 202/377-5131.
This is not a toll-free number.

SUPPLEMENTARY INFORMATION: Title ITI
of the Export Trading Company Act of
1982 (15 U.S.C. 4001-21) authorizes the
Secretary of Commerce to issue Export
Trade Certificates of Review. A
Certificate of Review protects the holder
and the members identified in the
Certificate from state and federal
government antitrust actions and from
private, treble damage antitrust actions

for the export conduct specified in the
Certificate and carried out in
compliance with its terms and
conditions. Section 302(b)(1) of the Act
and 15 CFR 325.6(a) require the
Secretary to publish a notice in the
Federal Register identifying the -
applicant and summarizing its proposed
export conduct.

Request for Public Comments

Interested parties may submit written
comments relevant to the determination
whether a Certificate should be issued.
An original and five (5) copies should be
submitted no later than 20 days after the
date of this notice to: Office of Export
Trading Company Affairs, International
Trade Administration, Department of
Commerce, room 1800H, Washington,
DC 20230. Information submitted by any
person is exempt from disclosure under
the Freedom of Information Act (5 U.S.C.
552). Comments should refer to this
application as “Export Trade Certificate
of Review, application number 92-
00001.” A summary of the application
follows.

Summary of the Application

Applicant: Aerospace Industries
Association of America, Inc. (“AIA™}
1250 Eye Street, NW., Washington, DC
20005; Contact: Mac S. Dunaway,
Esquire; Telephone: (202) 862-9700.

Application No.: 92-00001.

Date Deemed Submitted: January 14,
1992.

Members (in addition to applicant):
Aerojet, a Segment of GenCorp, Rancho
Cordova, CA (Controlling Entity:
GenCorp, Fairlawn, OR}; Allied-Signal
Aerospace Company, Torrance, CA
(Controlling Entity: Allied Signal Inc.,
Morristown, NJ}; Aluminum Company of
America, Cleveland, OH; American
Pacific Corporation, Las Vegas, NV;
Argo-Tech Corporation, Cleveland, OH;
BASF Structural Materials, Charlette,
NC (Controlling Entity: BASF
Corporation, Parsippany, NJ); Bechtel
National, In¢., San Francisco, CA
(Controlling Entity: Bechtel Group, Inc.,
San Francisco, CA); Best Foam
Fabricators, Inc., Chicago, IL; B.H.

. Aircraft Company, Inc., Farmingdale,

NY; The Boeing Company, Seattle WA;
Chrysler Technologies Corporatien,
Arlington, VA (Controlling Entity:
Chrysler Corporation, Highland Park,
MI); Coltec Industries Inc., New York,
NY; Dowty Aerospace Los Angeles,
Duarte, CA (Controlling Entity: Dowty
Group LTD, ENGLAND GLS 1TOP}; E-
Systems, Dallas, TX; FMC Corporation,
Chicago, IL; GEC-Marconi, Wayne, NJ
{Controlling Entity: GEC-PLC,
ENGLAND W1A 1ER}; General



Federal Register / Vol. 57, No. 14 / Wednesday, January 22, 1992 / Notices

2519

Dynamics Corporation, St. Louis, MO;
General Electric Company, Fairfield, CT;
General Motors/Hughes Electronics, Los
Angeles, CA; (Controiling Entity:
General Motors Corp., Detroit, MI}); The
BF Goodrich Company, Akron, OH;
Grumman Corporation, Bethpage, NY;
Gulfstream Aerospace Corporation,
Savannah, GA; Harris Corporation,
Melbourne, FL; Heath Tecna Aerospace
Company, Kent, WA {Controlling Entity:
CIBA-GEIGY, Ardsley, NY); HEICO,
Hollywood, FL; Hercules Incorporated,
Wilmington, DE; Hexcel Corporation,
Dublin, CA; Honeywell Inc.,
Minneapolis, MN; IBM Corporation,
Armonk, NY; ITT Defense, Inc.,
Arlington, VA (Controlling Entity: ITT
Corporation, New York, NY); Kaman
Aerospace Corporation, Bloomfield, CT
{Controlling Entity: Kaman Corporation,
Bloomfield, CT); Lockheed Corporation,
Calabassas, CA; Lord Corporation, Erie,
PA; The LTV Corporation, Dallas, TX;
Lucas Aerospace, Inc., Brea, CA
(Controlling Entity: Lucas Industries,
ENGLAND B91 3TX); Martin Marietta
Corporation, Bethesda, MD); McDonnell
Douglas Corporation, Berkeley, MO;
Northrop Corporation, Los Angeles, CA;
Ontario Corporation, Muncie, IN; Parker
Hannifin Corporation, Cleveland, OH;
Precision Castparts Corporation,
Portland, OR; Raytheon Company,
Lexington, MA; Rockwell International
Corporation, El Segundo, CA; Rohr
Industries, Inc., Chula Vista, CA; Smiths
Industries Aerospace & Defense, Grand
Rapids, MI (Controlling Entity: Smith
Industries PLC, ENGLAND NW1 18DS});
Teledyne, Inc., Los Angeles, CA; Texas
Instruments Incorporated, Dallas, TX;
Textron Inc, Providence, RI; Thiokol
Corporation, Ogden, UT; TRW Inc.,
Cleveland, OH; United Technologies
Corporation, Hartford, CT;
Westinghouse Electric Corporation,
Pittsburgh, PA; and Williams
International, Walled Lake, MI.

Export Trade
Products

None. (AIA does not export any
products or services. AIA proposes to
provide export trade promotion and
facilitation services to its members
under the Certificate of Review.)

Export Trade Facilitation Services

Export trade promotion and
facilitation services consisting of
exchange of information; consulting;
trade show participation; marketing and
trade promotion; coordination and
negotiation of the terms and conditions
of participation in trade promotion
activities such as air shows, trade
shows, expositions, exhibitions,

conferences or similar events;
negotiations with providers of
transportation, insurance, exhibits and
lodging in connection with such trade
promotion opportunities; and
transportation and insurance related to
the promotion of products produced by
the industry and liaison with foreign
government agencies and foreign trade
associations.

Export Markets

The Export Markets include all parts
of the world except the United States
(the fifty states of the United States, the
District of Columbia, the
Commonwealth of Puerto Rico, the
Virgin Islands, American Samoa, Guam,
the Commonwealth of the Northern
Mariana Islands, and the Trust Territory
of the Pacific Islands).

Export Trade Activities and Methods of
Operation

1. AIA and one or more of its
Members seeks to:

a. Engage in planning and
implementation of joint promotional
activities, such as foreign trade shows,
aimed at promoting the industry’s
products in existing or new Export
Markets;

b. Agree on the frequency, level of,
duration or other terms and conditions
of participation in joint promotional
activities, such as trade shows, for the
purpose of promoting the industry's
products in Export Markets; and

c. Enter into agreements wherein AIA
or one or more Members acts in certain
countries or markets as the Members'’
exclusive or non-exlusive Export
Intermediary for joint promotional and
facilitation activities, such as trade
shows. The Export Intermediary shall be
responsible for coordinating the level of
participation in joint promotional
activities by AIA and its Members, as
well as for negotiating agreements with
foreign government agencies,
corporations or trade associations
concerning terms and conditions of
participation, transportation, insurance
coverage, lodging, local transportation,
and good services in connection with
such joint promotional activities.

2. ATA Members seek to exchange and
discuss the following types of
information solely about Export
Markets:

a. Information (other than information
about the costs, output, capacity,
inventories, domestic prices, domestic
sales, domestic orders, terms of
domestic marketing or sale, or of United
States business plans, strategies or
methods) that is already generally
available to the trade or public;

b. Information specific to participating
in promotional activities in Export
Markets, such ag trade shows, including,
without limitation, information about the
expenses, costs or other terms and
conditions of participation in such
activities, transportation, intermodal
shipments, insurance, commissions,
documentation, customs, duties and
taxes; and

¢. Information about U.S. and foreign
legislation and regulations affecting
sales in Export Markets.

3. AlA itself, or by agreement with
Members or other parties, seeks to
provide its Members the benefit of any
services to facilitate participation in
joint promotional activities in Export
Markets.

4. Members seek to meet to engage in
the activities described in paragraphs
one through three above.

5. AIA and/or its Members seek to
refuse to make available export
promotional services, or participation in
activities described in paragraphs one
through four above, to Non-Members.

Definitions

1. “Export Intermediary” means any
person who acts as a distributor, sales
representative, sales or marketing agent,
or broker, or who performs similar
functions, including providing or
arranging for the provision of Export
Trade Promotion and Facilitation
Services.

2. “Member” means those AIA
companies that are listed in this Notice,
which is incorporated by reference.

3. “Non-Member" means any person
other than AIA, Members, and their
respective U.S. and foreign subsidiaries
and affiliates.

Abbreviated Amendment Procedure

New AIA Members and current AIA
Members not listed in this Notice may
from time to time be incorporated in the
Certificate pursuant to the abbreviated
amendment procedure described below.
An abbreviated amendment shall
consist of a written notification to the
Secretary of Commerce and the
Attorney General stating changes to
AIA membership, identifying all new
AIA Members that desire to become a
member under this abbreviated
amendment procedure. Notice of
Members so identified shall be
published in the Federal Register.
However, AIA may withdraw one or
more individual Members from the

. application for the abbreviated

amendment. If thirty days or more
following publication in the Federal
Register, the Secretary of Commerce,
with the concurrence of the Attorney
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General, determines that the
incorporation in the Certificate of these
Members through the abbreviated
amendment procedure i8 consistent with
the standards of the Act, the Secretary
of Commerce shall amend the
Certificate of Review to incorporate
such members, effective as of the date
on which the application for amendment
is deemed submitted. If the Secretary of
Commerce does not within 80 days of
publication in the Federal Register so
amend the Certificate of Review, such
amendment must be sought through the
non-abbreviated amendment procedure.
This same procedure may be utilized by
AlIA to delete one or more Members
from the Certificate.

Terms and Conditions of Certificate

(a) In engaging in Export Trade
Activities and Methods of Operation,
neither AIA nor any Member shall
intentionally disclose, directly or
indirectly, to any other Member any
information that is about its or any other
Member's costs, production, capacity,
inventories, domestic prices, domestic
sales, domestic orders, terms of
domestic marketing or sale, or U.S.
business plans, strategies, or methods,
unless (i) such information is already
generally available to the trade or
public; or (ii) the information disclosed
is a necessary term or condition (e.g.,
price, length of participation, etc.) of an
actual or potential bona fide
promotional activity and the disclosure
is limited to the prospective activity
sponsor.

(b) Any agreement, discussions, or
exchanges of information under this
Certificate shall be in connection only
with actual or potential bona fide export
promotional activity and shall be on an
event-by-event basis only, and shall
include only those Members
participating or having a genuine
interest in participating in the event.

(c) Participation by a Member in any
Export Trade Activity or Method of
Operation under this Certificate shall be
entirely voluntary as to that Member,
subject to the honoring of contractual
commitments for participating in
specific export promotional activities. A
Member may withdraw from coverage
under this Certificate at any time by
giving written notice to AlA, a copy of
which AIA shall promptly transmit to
the Secretary of Commerce and the
Attorney General.

(d) AIA and its Members will comply
with requests made by the Secretary of
Commerce on behalf of the Secretary or
Attorney General for information or
documents relevant to conduct under
this Certificate. The Secretary of
Commerce will request such information

when either the Attorney General or the
Secretary of Commerce believes that the
information or documents are required
to determine that the Export Trade
Activities or Methods of Operation of a
person protected by this Certificate of
Review continue to comply with the
standards of section 303(a) of the Act.

Dated: January 15, 1992.
George Muller,
Director, Office of Export Trading Company
Affairs.
[FR Doc. 92-1484 Filed 1-21-92; 8:45 am)
BILLING CODE 3510-DR-M

University of Southern California;
Decision on Application for Duty-Free
Entry of Sclentific Instrument

This decision is made pursuant to
section 6(c) of the Educational,
Scientific, and Cultural Materials
Importation Act of 1966 (Pub. L. 88-851,
80 Stat. 897; 15 CFR part 301). Related
records can be viewed between 8:30
a.m. and 5 p.m. in room 4211, U.S.
Department of Commerce, 14th and
Constitution Avenue, NW., Washington,
DC.

Docket Number: 91-127. Applicant:
University of Southern California, Los
Angeles, CA 90089-0483. Instrument:
Epitor Metalorganic Chemical
Deposition System. Manufacturer:
Thomas Swan and Company, United
Kingdom. Intended Use: See notice at 56
FR 47187, September 18, 1991. Advice
Submitted by: National Institute of
Standards and Technology, December 5,
1991.

Comments: None received. Decision:
Approved. No instrument of equivalent
scientific value to the foreign
instrument, for such.purposes as it is
intended to be used, is being
manufactured in the United States.
Reasons: The foreign instrument
provides concentration control of
reactants to 0.01% by electronic
monitoring and optical access with
sufficient aperture and mechanical
stability for micron-sized imaging with
laser-assisted crystal growth for
selected area deposition. The National
Institute of Standards and Technology
advises in its memorandum that (1) this
capability is pertinent to the applicant's
intended purpose and (2} it knows of no
domestic instrument or apparatus of
equivalent scientific value to the foreign
instrument for the applicant’s intended
use.

We know of no other instrument or
apparatus of equivalent scientific value

to the foreign instrument which is being
manufactured in the United States.
Frank W. Creel,

Dirsctor, Statutory Import Programs Staff.
(FR Doc. 92-1548 Filed 1-21-92; 8:45 am]
BILLING CODE 3510-DS-M

Argonne National Laboratory; Decision
on Application for Duty-Free Entry of
Scientific Instrument

This decision is made pursuant to
section 6(c) of the Educational,
Scientific, and Cultural Materials
Importation Act of 1866 (Pub. L. 89-651,
80 Stat. 897; 15 CFR 301). Related
records can be viewed between 8:30
a.m. and 5 p.m. in room 4211, U.S.
Department of Commerce, 14th and
Constitution Avenue, NW., Washington,
DC.

Docket Number: 81-148. Applicant:
Argonne National Laboratory, Argonne,
IL 604394837, Instrument: ICP Mass
Spectrometer System, Model
PlasmaQuad PQ2. Manufacturer:
Fissons Instruments, Inc., United
Kingdom. Intended Use: See notice at 56
FR 56408, November 4, 1991.

Comments: None received. Decision:
Approved. No instrument of equivalent
scientific value to the foreign
instrument, for such purposes as it is
intended to be used, is being
manufactured in the United States.
Reasons: The foreign instrument
provides a detection limit of 0.01 ng/ml
for uranium and other actinide elements
and may be operated in isolation from
radioactive samples. This capability is
pertinent to the applicant's intended
purpose. We know of no domestic
instrument or apparatus of equivalent
scientific value to the foreign instrument
for the applicant’s intended use.

Frank W. Creel,

Director, Statutory Import Programs Staff.
[FR Doc. 82-1547 Filed 1-21-92; 8:45 am]
BILLING CODE 3510-DS-M

National Oceanic and Atmospheric
Administration

Marine Mammals

AGENCY: National Marine Fisheries
Service.

ACTION: Modification of Scientific
Research Permit (674).

Notice i$ hereby given that pursuant
to the provisions of the Endangered
Species Act of 1973 (16 U.S.C. 1531~
1543), the National Marine Fisheries
Service regulations governing
endangered species permits (50 CFR
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parts 217-222), and the Conditions

hereinafter set out, Scientific Research

Permit No. 674, issued to the State of

Connecticut, Department of

Environmental Protection, Fisheries

Bureau, Marine Fisheries Office, P.O.

Box 248, Waterford, CT 06385 on June

28, 1989, is modified to extend the

effective date until December 31, 1993,
The modification becomes effective

upon publication in the Federal Register.
Documents pertaining to this

Modification and Permit are available

for review in the following offices by

appointment.

Office of Protected Resources, National
Marine Fisheries Service, NOAA, 1335
East-West Highway, Silver Spring,
Maryland, 20810 (301/713-2289}); and

Director, Northeast Region, National
Marine Fisheries Service, NOAA, One
Blackburn Drive, Gloucester,
Massachusetts, 01930 (508/281-9200).

Dated: january 14, 1902,
Nancy Foster,

Director, Office of Protected Nationa! Marine
Fisheries Service. - ;

[FR Doc. 92-1454 Filed 1-21-92; 8:45 am]
BILLING CODE 3510-22-M o

Marine Mammals

AGENCY: National Marine Fisheries
Service, NOAA, Commerce.

AcTioN: Modification No. 5 to Permit No.
558 (P3865). ‘

Notice is hereby given that pursuant
to the provisions of § 216.33 (d) and (e)
of the Regulations Governing the Taking
and Importing of Marine Mammals (50
CFR part 216), Public Display Permit No.
558 issued to Loro Parque, S.A., 38400
Puerto de la Cruz, Tenerife, Spain on
July 9, 19866 (51 FR 26176) and modified
on July 31, 1987 (52 FR 29406), March 15,
1989 (54 FR 10694), February 2, 1990 (55
FR 3632} and January 1, 1991 (56 FR
1520), is further modified as follows:

Section B.7 is changed to read:

B.7 The authority to capture or otherwise
acquire these marine mammals shall extend
from the date of issuance through December
31, 1992. The terms and conditions of this
Permit (Sections B and C) shall remain in
effect as long as one of the marine mammals
taken hereunder is maintained in captivity
under the authority and responsibility of the
Permit holder.

All other conditions of the original
Permit and subsequent modifications
shall remain in force and effect.

This modification becomes effective
on January 1, 1992,

Documents submitted in connection.
with the above modification are
available for review by appointment in
the following offices:

Permits Division, Office of Protected
Resources, National Marine Fisheries
Service, 1335 East-West Highway, .
SSMC#1, room 7324, Silver Spring,
Maryland 20910 (301/713—2289); :

Director, Southeast Region, National -
Marine Fisheries Service, NOAA, 9450
Koger Boulevard, St. Petersburg,
Florida 33702 (813/893-3141); and

Director, Southwest Region, National
Marine Fisheries Service, NOAA, 300
South Ferry Street, Terminal Island,
California 90731-7415 (213/514-6196).
Dated: January 13, 1992.

Nancy Foster,

Director, Office of Protected Resources,

National Marine Fisheries Service.

{FR Doc. 92-1455 Filed 1-21-92; 8:45 am}

BILLING CODE 3510-22-M

COMMITTEE FOR THE
IMPLEMENTATION OF TEXTILE
AGREEMENTS '

Adjustment of import Limits for -
Certain Cotton and Man-Made Fiber
Textile Products Produced or
Manufactured In Indonesia

January 15, 1962

AGENCY: Committee for the
Implementation of Textile Agreements
(CITA).

ACTION: Issuing a directive to the
Commissioner of Customs adjusting
limits.

EFFECTIVE DATE: January 23, 1992.

FOR FURTHER INFORMATION CONTACT:
Jennifer Tallarico, International Trade
Specialist, Office of Textiles and
Apparel, U.S. Department of Commerce,
{202) 377-4212. For information on the
quota status of these limits, refer to the
Quota Status Reports posted on the
bulletin boards of each Customs port or
call (202) 535-9480. For information on
embargoes and quota re-openings, call
(202) 377-3715. '

SUPPLEMENTARY INFORMATION:

Authority: Executive Order 11651 of March
3, 1972, as amended; section 204 of the
Agricultural Act of 1956, as amended (7
U.S.C. 1854).

The current limits for several
categories are being adjusted by the
application of swing. ,

A des